	COMPANIES (AUDITING AND ACCOUNTING) ACT 2003 (No. 44 of 2003)
Changes relevant to the work of the CRO
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This legislation was enacted on 23 December 2003. Certain provisions have been commenced by S.I. 132 of 2004. The expectation is that the remaining provisions will be commenced on a phased basis. 
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S.I. 132 of 2004, Companies (Auditing and Accounting) Act 2003 (Commencement) Order 2004, appointed the following dates as the date on which the following provisions of the 2003 Act come into operation:

6 April 2004 - Part 1, sections 52, 53(a), (c), (d) and (e), 54, 55, 56 and 57, and Schedule 2 (other than the amendments at item 1 to sections 115(6) and 128(4) of the Companies Act 1963 and the amendments at item 9 to the Companies Act 1990);

17 May 2004 - Section 46 and section 47 insofar as it substitutes for subsection (6) of section 128 of the Companies Act 1963 (i) subsections (6) and (6A), (ii) subsection (6B) other than paragraph (b) of that subsection, and (iii) subsection (6C);

1 July 2004 - Section 53(b) as respects any financial year of the company beginning on or after 1 July 2004

To view/download the 2003 Act, click here.

(a) Section 46 - amends section 127 of the Companies Act 1963
This provision took effect on 17 May 2004.

Under the previous law, filing an annual return made up to a date which was more than 14 days before the company's annual return date ("ARD") automatically moved the company's next ARD to the anniversary of the earlier date to which the return had been made up.

Section 46(c) of the 2003 Act changes this by providing that if an annual return is made up to a date earlier than the company's ARD in a particular year, its ARD in future years shall be the anniversary of the date to which the annual return has been made up, unless the company elects in the annual return to retain its existing ARD or establishes a new ARD by extending the ARD using Form B73. The new Form B1 provides a tick box mechanism on page 1 by which a company can inform the CRO that it wishes to retain the anniversary its existing ARD for next year, notwithstanding that it has made its current return up to a date before its current year's ARD.

The effect of section 46(c) is that if a company has its annual return ready early in a particular year, it may make the return up to a current date and file it, and inform CRO on the new Form B1 that it wants to keep its ARD for next year. If, after commencement of section 46, a return made up to the ARD is received by CRO before the company's ARD, same will be returned to the presenter and he will be informed that a return cannot be delivered to the CRO in advance of its effective date, but that the company may, if it wishes, make its annual return up to a current date, and inform CRO on the B1 that it wishes to retain its ARD for next year. For example, a company with an ARD of 30 September 2004 may make its 2004 return up to 1 July 2004, and by ticking the "Yes" box on the new B1, retain 30 September 2005 as its ARD for 2005.

If a return made up to the ARD is received by CRO before the company's ARD, same will be returned to the presenter and he will be informed that a return cannot be delivered to the CRO in advance of its effective date, but that the company may, if it wishes, make its annual return up to a current date, and inform CRO on the B1 that it wishes to retain its ARD for next year.

A company is statutorily obliged to file an annual return with CRO once at least in every calendar year. Accordingly, where an annual return is made up to a date in the calendar year prior to the company’s next ARD, the effect of ticking the “Yes” box is to retain the company’s next ARD as is. For instance, a company with its next ARD falling on 31 March 2005, which files a further return in 2004 made up to 31 October 2004 and ticks the “Yes” box, will have a 2005 ARD of 31 March 2005. If it ticks the “No” box, its 2005 ARD will be 31 October 2005.

Another change implemented by section 46 is that the first annual return of a new company is now required to be made up to the date that is its annual return date (i.e. the date that is six months after its date of incorporation). Such company may not make its first return up to any other date - section 46(a). This applies to new companies incorporated on or after 17 May 2004.

The new Form B1 took effect on 17 May 2004. This version of the form must be completed if a company wishes to file an annual return made up to a date earlier than its ARD while retaining the anniversary of its ARD for next year.

The previous Form B1 (version 2) remains valid for use until 31 October 2004. It cannot be used in respect of returns made up to 1 November 2004 or later. 

(b) Section 47 - amends section 128 of the Companies Act 1963: auditor's report to be annexed to annual return in case of certain company types otherwise exempt from filing accounts with the annual return.

Section 47 came into operation on 17 May 2004. The requirement to attach an auditor's report applies to certain company types filing an annual return with CRO on or after May 17. These company types (see below) are companies which are not required to attach accounts to their annual return when filing same in the CRO.

Most companies on the register are required to file accounts with their annual return pursuant to section 7 of the Companies (Amendment) Act 1986. This includes private limited companies and plcs.

Certain other company types are required to file accounts pursuant to section 128 of the 1963 Act. In the main, these are public companies (i.e. companies limited by guarantee not having a share capital) which are trading not for the acquisition of gain by the members, and which are on the latter basis exempt from the accounts preparation and filing requirements imposed by the Companies (Amendment) Act 1986. Such companies, unless they fall into any of the three categories set out in the next paragraph, are required to file accounts by virtue of section 128 of the 1963 Act.

Section 128 of the 1963 Act does not apply to (i) a private company or (ii) a company not having a share capital which is formed for an object that is charitable and is under the control of a religion recognised by the State under Article 44 of the Constitution and which exercises its functions in accordance with the laws, canons and ordinances of the religion concerned or (iii) a company which is exempted by order of the Commissioners of Charitable Donations and Bequests for Ireland from the application of section 128, being a company formed for charitable purposes not having a share capital. If any of the above three company types is a company which is "trading not for the acquisition of gain by the members", it is exempt under the 1963 Act and the 1986 Act from filing accounts with its annual return.

The change implemented by section 47 is that the auditors of:

(a) a private unlimited company (see * below);

(b) a private company not trading for the acquisition of gain by the members;

(c) a company not having a share capital which is formed for an object that is charitable and is under the control of a religion recognised by the State under Article 44 of the Constitution and which exercises its functions in accordance with the laws, canons and ordinances of the religion concerned, and

(d) a company which is exempted by order of the Commissioners of Charitable Donations and Bequests for Ireland from the application of section 128, being a company formed for charitable purposes not having a share capital

are required to prepare a separate report to the directors which confirms that they audited the accounts for the relevant year and a copy of this auditor's report is required to be certified by a director and by the secretary of the company to be a true copy of that report and attached to the company's annual return.

However, section 128(6) as amended states that "nothing in this section requires the balance sheet of a private company or any document or report relating to the balance sheet, other than the [auditors' report referred to above], to be annexed to the annual return".

This is not accordingly an accounts filing requirement for these company types. Rather, it is a requirement that an auditor's report be annexed to the company's annual return when delivered to the CRO.

An annual return filed by these four company types (previously exempt from attaching any accounting documents to the annual return) on or after 17 May 2004 is required to have the auditor's report attached.

As a matter of practice, CRO will not reject a 2003 or earlier return which is now filed by such company if the said return does not have the auditor’s report attached. However, any 2004 return which is now received from a company falling within these four categories of company which does not have the report annexed will be rejected by CRO and the auditor’s report will be required to be annexed to that return

(* Note that certain unlimited companies are required to file accounts with their annual return pursuant to the EC (Accounts) Regulations 1993, being (a) unlimited companies where all the members who do not have a limit on their liabilities are companies limited by guarantee or their equivalent if not governed by the laws of the State or a combination of those undertakings or (b) unlimited companies where all the members who do not have a limit on their liabilities are themselves unlimited companies as described in (a) or their equivalent if not governed by the laws of the State or a combination of those undertakings. It should be noted that the accounts filing requirements of the Companies (Amendment) Act 1986 Act apply to such unlimited companies by virtue of the 1993 Regulations).
(c) Section 53 - amends audit exemption eligibility conditions laid down by Companies (Amendment)(No. 2) Act 1999
(i) Section 32(3)(a)(ii) - In respect of the financial year concerned, the amount of the turnover of the company is not to exceed €1,500,000. (This amount has been increased from €317, 434.51.) 

This new rule takes effect as and from 1 July in relation to a company in respect of any financial year of the company beginning on or after that date. There is no retrospective effect in respect of past financial years. Neither does the change apply in respect of financial years which are still current as at 1 July 2004. For example, if a company with a turnover of €1,000,000 has a financial year end of 31 July 2004, the company cannot claim the audit exemption until its financial year commencing 1 August 2004 (assuming that it meets all the other audit exemption qualification conditions laid down in section 32(3) of the 1999 (No.2) Act).

NB - It should be noted that if members holding not less than 10% of voting rights request the company not to avail of the audit exemption not less than one month before the end of the company<92>s previous financial year, the company cannot avail of the exemption. In the above example, the members would have to serve such notice on the company not later than 30 June 2004 in order to ensure that the company did not avail of the exemption during the financial year commencing on 1 August 2004.

In addition to the audit exemption eligibility conditions which are set out in section 32 of the 1999 (No.2) Act, there is a further requirement that the annual return with the unaudited accounts attached be filed on time with CRO (i.e. not later than 28 days after the effective date of the return), and where the company filed accounts in respect of the immediately preceding financial year, that return must also have been filed on time with CRO - see (ii) below.

(ii) Section 32A - Notwithstanding that the audit exemption eligibility conditions specified in section 32(3) of the 1999 (No. 2) Act are satisfied by a company in respect of a financial year, it may not file unaudited accounts with the CRO in respect of that financial year unless the company's annual return to which the unaudited accounts are annexed is delivered on time to the CRO (i.e. within 28 days from the effective date of the company's annual return), and, if that annual return is not the company's first annual return, the annual return to which the accounts for its preceding financial year were attached was also delivered on time to the CRO.

Section 32A took effect from 6 April 2004 in respect of annual returns filed with the CRO on or after that date.

(d) Section 54  - amends section 43 Companies (Amendment)(No. 2) Act 1999
This provision took effect on 6 April last.

Section 43 of the 1999 (No.2) Act requires a company to have at least one Irish-resident director or a Bond in place to the value of €25,394.76. Section 54 amends section 43 by confirming that in this section, "director" does not include an alternate director.

(e) Section 52 - amends certificate evidence provision of Company Law Enforcement Act 2001
This provision took effect on 6 April last.

In respect of functions that under the Companies Acts are to be performed by the Registrar of Companies, Assistant Registrar or authorised officer, a certificate signed by any of the foregoing in the course of his or her functions is, in any legal proceedings, in the absence of evidence to the contrary, proof that:

· If it certifies that the officer has examined the relevant records and that it appears that during a stated period an item was not received from a stated person, proof that the person did not during that period furnish that item and that the item was not received; 

· If it certifies that the officer has examined the relevant records and that it appears from them that a stated notice was not issued to a stated person, proof that the person did not receive the notice; 

· If it certifies that the officer has examined the relevant records and that it appears from them that a stated notice was duly given to a stated person on a stated date, proof that the person received the notice on that date; 

· If it certifies that the officer has examined the relevant records and that it appears from them that a stated notice was posted to a stated person at a stated address on a stated date, proof that the notice was received by that person at that address on a date three days after the date on which the document was posted; 

· If it certifies that the officer has examined the relevant records and that it appears from them that a document was filed or registered or delivered at a stated place on a stated date or at a stated time, proof that the document was filed or registered with or delivered at that place, on that date or at that time. 

(f) Section 45 - Directors' compliance statements
This provision has not yet been commenced.

In respect of certain companies, the directors are obliged by section 205E of the 1990 Act (inserted by section 45 of the 2003 Act) as soon as possible after commencement of the provision to prepare a compliance statement setting out the company's policies as regards compliance with its obligations under the Companies Acts, tax law and any other enactments that provide a legal framework within which the company operates and that may materially affect the company's financial statements (referred to as "relevant obligations"). This statement is required to be in writing, to be approved by the board of directors, to be reviewed and if necessary revised once in every three years and to be included in the directors' report under section 158 of the 1963 Act. Section 205E(5) provides that the directors shall also include in their report under section 158 of the 1963 Act a statement:

(a) acknowledging that they are responsible for securing the company's compliance with its relevant obligations,

(b) confirming that the company has internal financial and other procedures in place that are designed to secure compliance with its relevant obligations, and if this is not the case, specifying the reasons and

(c) confirming that the directors have reviewed the effectiveness of the procedures referred to in paragraph (b) during the financial year to which the report relates and if this is not the case, specifying the reasons.

Section 205E applies to a public limited company, whether listed or unlisted, and a private company limited by shares, but does not apply to either of those company types that is of a class exempted by the Minister under section 48(1)(j) of the 2003 Act. Furthermore, a private company limited by shares qualifies for an exemption from section 205E in respect of any financial year of the company if-

(a) its balance sheet total for the year does not exceed -

· €7,618,428, or 

· if an amount is prescribed by the Minister under section 48(1)(l) of the 2003 Act for the purpose of this provision, the prescribed amount and 

(b) the amount of its turnover for the year does not exceed -

· €15,236,856 or 

· if an amount is prescribed by the Minister under section 48(1)(l) of the 2003 Act for the purpose of this provision, the prescribed amount. 

Because of these exemptions, in practice section 205E will apply only to public limited companies and very large private companies.

It is a criminal offence pursuant to section 205E(8) to fail to prepare or cause to be prepare a directors' compliance statement, or to include it in the directors' report.

(g) Section 35 - amends section 187 of Companies Act 1990 (qualification for appointment as auditor)

This provision has not yet been commenced.

Section 187(1)(a)(iv) of the 1990 Act provides that a person who was authorised by the Minister before 3 February 1983 and is for the time being authorised by the Minister to be so appointed is qualified for appointment as auditor of a company or public auditor.

Section 35(c) amends the above by providing that an authorisation granted to a person under section 187(1)(a)(iv) of the 1990 Act ceases to have effect on the expiry of three years after the commencement of section 36(c) unless within that three year period, the person becomes a member of or becomes subject to the regulations of a body of accountants recognised for the purposes of section 187 of the 1990 Act.

(h) Section 40 - amends section 200 of the Companies Act 1990 (duty to keep CRO informed re qualification for appointment as auditor of a company)
This provision has not yet been commenced.

A body of accountants recognised by the Minister for the purposes of section 187 of the Companies Act 1990 (qualification for appointment as auditor) is now required, as soon as possible but not later than six months after the event, to notify the CRO of any change in the particulars previously provided to the CRO in relation to any of its members - section 200(2A) of the 1990 Act inserted by section 40(a) of the 2003 Act.

A person who is granted authorisation by the Minister to act as auditor other than by virtue of membership of a recognised body of accountants shall notify the CRO (a) at least once in each year during the currency of the authorisation referred to in section 200(3) of the fact that the person holds the authorisation, (b) as soon as possible but not later than one month after the event of any change in the particulars provided by the person to the CRO and (c) as soon as possible but not later than one month after ceasing to hold the authorisation of the occurrence of that event - section 200(3A) of 1990 Act inserted by section 40(b) of 2003 Act.

Information required to be delivered to the Registrar of Companies under section 200 of the 1990 Act shall be delivered in such form and manner as the Registrar may specify - section 200(5) of 1990 Act inserted by section 40(d) of 2003 Act.

CRO, June 2004
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