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New legislation is set to increase the corporate compliance requirements of directors in Ireland, says Neil Keenan
New Irish companies legislation recently introduced will increase considerably the corporate compliance requirements to which Irish companies and their directors are subject. The Companies (Auditing and Accounting) Act 2003 which was signed into law last year (although it has only become operative to a limited extent to date) introduces requirements that are unique to Ireland, including the formal certification by directors of matters related to compliance by Irish companies with legal obligations. These obligations apply to many unquoted as well as quoted companies and will result in directors of Irish companies having, in some respects, greater responsibilities than those imposed by the Sarbanes-Oxley legislation in the US. 

The requirements in relation to compliance statements are introduced by Section 45 of the Act. Directors of all public limited companies and private limited companies which have a balance sheet total of more than € 7.6m (£5.07m) and/or turnover of in excess of circa € 15.2m (£10.1m) will be required to include a compliance statement in the annual accounts which must be reviewed and, if necessary, revised at least every three years. 

The compliance statement must set out the company’s policies in relation to compliance with its ‘relevant obligations’ being its obligations under the Companies Acts, the tax code and all other enactments which provide a legal framework within which the company operates and which may materially affect its financial statements. This statement must also set out the internal procedures of the company for securing compliance and the arrangements for implementing and reviewing these statements. 

The directors must then include an additional statement in their directors’ report that will acknowledge the directors’ responsibility for securing compliance with these obligations, confirm that the company does have the necessary internal procedures and the directors have reviewed them (or if not, specifying the reasons) and giving the opinion of the directors as to whether they used all reasonable endeavours in the relevant financial year to secure compliance with the company’s relevant obligations in that financial year, or if not, specifying the reasons. The auditors will then be required to undertake an annual review of the compliance statement and the related statement to determine whether the statements are fair and reasonable and report to the directors if they come to the conclusion that they are not. This places a very significant onus on auditors to reach a view in relation to legal compliance by the companies they are auditing. 

If the auditors believe the directors have failed to prepare a compliance statement or related statement or have failed to include a compliance statement in the directors’ report, the auditors must report such failure to the director of corporate enforcement. Each company and its advisers, to which this provision applies, are therefore going to have to (a) identify what are the ‘relevant obligations’— unfortunately, the legislation’s wording leaves scope for ambiguity in this regard; (b) develop objectively demonstrable policies and internal procedures designed to secure compliance; and (c) develop a procedure for board review and approval of these policies and procedures so that the statements can be given. 

Other notable changes include: Company accounts: a new body, the Irish Auditing and Accounting Supervisory Authority (IAASA), is established by the Companies Act. The IAASA has been given new powers in relation to financial accounts of plcs and larger private companies (essentially those with a balance sheet total of at least € 25m [£16.6m] and an annual turnover of at least € 50m [£33.3m]), which it believes to be non-compliant. The Irish High Court is also given jurisdiction in certain circumstances to order directors to personally pay the IAASA’s costs in applying to court for a declaration in connection with non compliant accounts. 

Audit committees: all plcs will have to establish and resource an audit committee which is constituted in accordance with and given the functions set out in this legislation. Larger private companies that exceed the turnover and balance sheet thresholds mentioned in the paragraph above are also subject to these requirements unless they opt out and the reasons for such opt out are publicly stated in the directors’ report. Companies subject to this requirement will need to have at least one non-executive director. Directors and officers’ insurance: Irish companies will be able to purchase insurance for their directors and officers, there was previously a legal doubt over whether this was permissible. 

Auditors’ remuneration: all Irish companies will need to disclose in their annual accounts the remuneration paid to their auditors and affiliates of their auditors for audit, audit-related and non audit-related work. Where the value of the non audit-related work exceeds the value of the audit-related work, the audit committee (or the directors, if there is no audit committee) must confirm that they are satisfied that the auditor’s independence has not been compromised and give the reasons for their decision to have the non audit-related work carried out by the auditing firm or their affiliate. 

Directors of Irish companies will need to adapt quickly to this new environment and to the additional obligations they face. Improvements in corporate governance standards and corporate compliance generally are to be welcomed, however there are some concerns that this legislation tilts the balance towards over-regulation and its impact in practice remains to be seen. 

Neil Keenan is a partner in the corporate and commercial department of Matheson Ormsby Prentice. 
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