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Corporate purchasing managers may 
face the temptation to accept expensive 
gifts, vacations, money, or other things 

of value from a vendor desiring to influence 
them to place the company’s acquisition 
orders for goods or services from that vendor. 

Every company’s code of ethics and 
business policy should prohibit 
receiving such “gifts”—preferably all 
gifts, or at least those above a fixed, 
modest value to allow for customary 
gestures such as holiday goodwill 
gifts. Accepting gifts will inevitably 
create preferences to place orders 
with the giving vendor, corrupting 

the objective business judgment to get the best 
value for the company. Receiving personal 
gifts constitutes a breach of the employee’s 
fiduciary duty to the company in most 
jurisdictions, breaches the code of ethics, and 
may even rise to the level of criminal behavior. 

The U.S. Code prohibits both extortion and 
the theft of honest services. If a company’s 
purchasing orders result from such biased 
choices, the company may very well pay too 
much or receive inferior supplies or services, 
or both. If there is any risk of a criminal 

investigation, a company must conduct an 
investigation, and preferably self-report 
in most cases, in order to obtain the most 
favorable treatment by prosecutors.

This conduct is likely to be concealed 
and not readily detectable, and it might 
occur over a considerable period of time with 
no discernable footprints. Especially for a 
company with large volumes of purchases, 
it is essential that the compliance program 
maintain robust rules and appropriate 
training to prevent potentially huge damages. 
Not only should the anti-gift policy be 
published in a compliance/ethics manual, 
but also all employees should signify their 

 » Define the scope and purpose of the investigation.

 » Have a well-trained investigative team in place.

 » Secure all records, those on hard copy and on any e-device.

 » Script the interviews and prepare fully.

 » Thoroughly study the investigative findings, outline the options, and decide.

by Thomas Earl Patton, Esq.

Investigations of business 
kickback reports

Patton

Accepting gifts will inevitably 
create preferences to place 

orders with the giving vendor, 
corrupting the objective 

business judgment to get the 
best value for the company.
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If the reporting person 
discloses their identity, 

then they should be 
interviewed by the 
persons designated 
in the compliance 

manual to conduct an 
investigation.

understanding of the policy by signing an 
acknowledgement that they have read and 
understood the policy. 

But this is the beginning of a good 
program, not the end. A business must not 
only have a written policy; it must enforce 
it. Periodic training should be conducted 
separately for 
purchasing personnel 
to emphasize the 
importance of neither 
soliciting nor receiving 
favors from vendors. 
Employees should be 
encouraged to report 
suspected violations. If 
a suspected violation is 
reported, what should 
be the company’s 
next steps? Next steps 
depend on both the 
circumstances and the 
quality of the information reported, but there 
needs to be a next step.

If the reporting person discloses their 
identity, then they should be interviewed by 
the persons designated in the compliance 
manual to conduct an investigation. This 
may include in-house counsel, HR, outside 
counsel, and supervisors. The reporting 
person should be told that their truthful 
account is confidential and that no adverse 
job action will be taken for the reporting 
(unless it is discovered that the reporting 
person is implicated). The reporting person 
does not have the right to counsel at the 
interview, but should be advised that it’s 
up to them if they want one and that the 
interview will be confidential. The reporting 
person should be advised not to disclose 
the information to any other person and 
especially not to the identified targets. 
At least two persons should conduct the 
interview to ensure accuracy of recollection, 

and both should take notes and, ideally, 
transcribe the interview. If counsel is present, 
then those notes are privileged against 
disclosure.

The next steps in an investigation will be 
dictated by the nature of the facts disclosed. 
If the report is not credible, then it can be 

ignored; but if the 
report contains 
credible details, it 
should be pursued. 
The reporting 
person will identify 
the name(s) of the 
“target” or “targets” 
alleged to have 
accepted improper 
favors. The next step, 
following an interview 
with the reporting 
person, should be to 
gather and study the 

relevant purchasing documents and related 
transactional documents of the target(s), 
identify his/her vendors, the volume of 
purchases, the pattern of purchases, and 
the names of the vendor’s contacts. This 
information may reveal a pattern of vendor 
preferences.

If the reporting person remains 
anonymous, as often happens, then the 
investigative team should directly evaluate 
the allegations: identify the targets, study the 
purchasing files and the target’s personnel 
file, and then interview the target and 
others who may have relevant information. 
Interviews of all other persons are usually 
recommended for completion before the 
target is interviewed.

Preparing for the interview
Substantial time and planning needs to be 
done in order to conduct a good interview of 
an employee suspected of receiving prohibited 
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The interviewer should 
begin the meeting, 
after introductions, 

with a statement of the 
nature and purpose of 
the interview and state 

that the interview is 
confidential.

gifts or money from a vendor and, for that 
matter, for any suspected misconduct.

Status of the employee pending investigation
If ongoing wrongdoing has been reported, 
and there is good cause 
to believe the report, 
then the employer 
should probably place 
the target on paid 
suspension-of-work 
status. If there is any 
risk that the person 
may take or tamper 
with company property, 
he/she should be 
told not to come on 
the premises and to 
turn over company-
supplied laptops, 
cellphones, and other devices that contain 
company information. This is a harsh 
measure and is discretionary; it depends on 
the particular circumstances and concerns. It 
can often be necessary, however, and should 
be accompanied with admonitions not to 
contact other employees of outside vendors or 
customers and not to take any company files 
or property.

Scripting the interview
An interview should be carefully scripted 
in detail, with key questions written out 
in advance. The interviewee should be 
told that the interview is confidential and 
that the employee has a duty to cooperate 
by answering questions. Based on an 
interviewee’s answers, follow-up questions 
that were not previously anticipated should 
be propounded.

Conducting the interview
The interviewer should begin the meeting, 
after introductions, with a statement of 

the nature and purpose of the interview 
and state that the interview is confidential. 
The interviewer should also state that the 
employee has a duty to the company to 
cooperate with the investigation and to 

provide information, 
and ask if the 
interviewee 
understands these 
points. There is no need 
to advise the employee 
that he/she has the 
right to counsel, but it 
is preferable to do so, 
particularly if criminal 
activity is suspected. 
The interviewer must 
advise the interviewee 
that he/she must 
preserve all records 

related to the investigation, including all 
records stored on any electronic device (e.g., 
laptop, cellphone, portable drive, thumb drive), 
including emails and texts.

Thereafter, the interview should proceed 
according to the previously prepared outline 
as much as possible. The questions should 
proceed from the general to the specific, and 
should be posed chronologically. If an answer 
provides new information (which is usual), 
follow-up questions on that subject must 
be posed. In other words, a good interview 
necessarily departs from the script when 
follow up is needed. Documents that need 
to be shown to the interviewee should be 
presented to him/her for identification and 
questioning. The interviewee should not 
be permitted to keep a copy of a document 
unless: (1) a request for follow-up information 
is based on a document, and (2) the document 
is not sensitive, confidential, or a trade secret.

Other routine questions should include: 
(1) identification of the location and nature 
of records in the interviewee’s possession; 
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(2) identification of social media accounts on 
which company matters are discussed; and 
(3) identification of other employees who have 
knowledge of the matter and/or who have 
been involved in the conduct in question.

Interview statements
A good practice will be to draft a statement for 
the interviewee to read and sign as a record. If 
the interviewers’ recollection of events differs 
from the interviewee’s and the interviewee 
declines to affirm a statement, then this 
difference should be noted. The interview 
memo should be marked and maintained as 
confidential unless and until it is necessary 
to disclose.

Corrective and remedial actions
Following interviews and document review, 
the investigative team should meet, discuss 
their findings, and agree on proposed 
remedial actions. Their recommendation 
should be given to the designated decision-
maker for a final decision. If the process 
concludes that improper gifts and favors have 
been received, then the remedy should depend 
on all of the circumstances, the duration and 
severity of the transgressions, the deterrent 
effect the company desires, and the possibility 
that the target will or will not be rehabilitated 
and set on an honest course of conduct. 
Termination is appropriate, but not necessarily 
the sole remedy.

Investigating other suspected violations
This article presents only a general template 
of good investigative practices. Every case 
presents its own unique circumstances 
and magnitude. The template is a useful 
guide to other subject-matter investigations. 
Misappropriation of trade secrets by 
employees may be an ongoing risk for a 
business, particularly technology firms. In 
those cases, there is a bigger premium on 

speedily securing the computers and other 
digital devices of the suspect and conducting 
a full forensic search of the devices. Also, 
the suspect should be asked to turn over 
all thumb drives and portable hard drives 
for inspection. The structure and scope 
of any investigation should be driven by 
the particular elements of the suspected 
wrongdoing.

Conclusion
These are the main points an employer should 
take away:
1. Have your designated investigative team 

prepared and trained in advance. The 
team should include resources available 
from in-house counsel, outside counsel, 
HR, digital forensics, and senior managers. 
Select the appropriate teammates from 
this available pool, depending on the 
circumstances of each case.

2. Outline each step of an investigation and 
make sure that all teammates are onboard 
with it.

3. Carefully script and prepare for 
interviews.

4. Conduct a forensic examination of the 
target’s company-provided desktop, laptop, 
and tablet.

5. Evaluate disciplinary actions, including 
termination.

6. Evaluate self-reporting to relevant 
government agencies.

7. Finally, contact the company’s vendor and 
report the conduct. It is up to the vendor’s 
management to take any appropriate 
action. It is not up to the company to 
request or insist on any particular action. 
However, the vendor should be told that 
the practice is not acceptable and the 
vendor should be asked to cooperate to 
discontinue the practice. ✵
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