
Compliance & Ethics
Vol. 8 / No. 1 

02 / 2011

A publicAtion of the Society of corporAte compliAnce And ethicS

Professional

Top sTories inside

 4  Due diligence 
investigations for 
conducting  business in 
the Middle East

 8  Ethical hotlines and EU 
data protection laws

20 Creating a winning 
strategy for growth while 
managing FCPA risk

24 Shaping organizational 
ethics: The role of the 
individual

34 Five steps for an 
effective code of 
conduct program

38 Compliance issues 
raised by the UK Bribery 
Act 2010

42  Critical data protection 
and privacy standards 
for your compliance 
program

An Interview with 

Carolyn Marks
Save the Children

inside pages 
printed on 100% 
recycled paper. 
see page 17



18 compliAnce & ethicS profeSSionAl  February 2011  www.corporatecompliance.org

Compliance Officer reporting 
to the General Counsel
by roy Snell, ceo Society of corporate compliance and ethics

A Harvard professor, Ben  
Heineman, wrote an article which 
was published in the Association of 
Corporate Counsel entitled “Don’t 
Divorce the GC and Compliance 
Officer”.  I don’t think we need a 
divorce, but I have a case for separation.  
Here is my response to his suggestion 
that the compliance officer report to 
the General Counsel.  This response 
was posted below a copy of his 
article on the Harvard Law School 
forum on corporate governance and  
financial regulation.

Ben, there should be no duplica-
tion of work between the Compliance 
Officer and the General Counsel.   
It’s much like the audit function.  
There is little if any duplication of 
work between Audit and Account-
ing. Auditors don’t post entries or 
do financial statements; they audit 
the posted entries and the financial 
statements.  The auditors also need 
independence, to be free of conflict, 
and to report to the Board.  COs do 
not practice law and they also need 
independence.

COs audit, monitor, educate, 
investigate, manage an anonymous 
reporting mechanism, enforce disci-
pline, report to the Board, etc.  COs 
have a different focus and a differ-
ent function than the GC.  Now, it’s 
entirely possible that the GC is should 
have been responsible for compliance 

and prevention, but it didn’t happen 
to a degree that society found accept-
able. The GCs were too busy or they 
were conflicted.  Either way it didn’t 
get done, just like Audit wasn’t ade-
quately handled by the CFO, which 
resulted in the creation of the audit 
profession. Later I make an argument 
as to why the GC should want these 
functions separated.   

You mention the Pfizer settle-
ment forced Pfizer to remove the 
CO from the GC’s purview; how-
ever, you didn’t say why.  It was 
because the GC was inappropriately 
filtering compliance reports.  The 
Office of the Inspector General/
Department  of Justice wanted inde-
pendence for the CO because the GC 
was conflicted.  The GC was doing 
their job of vigorously defending the 
company, as well he should.  He just 
shouldn’t have been asked to also 
oversee compliance.  The US Sen-
tencing Commission just updated 
the Federal Sentencing Guidelines 
to suggest that the CO report to the 
Board.  The USSC wanted indepen-
dence for the CO because the GC 
was conflicted.  How did they arrive 
at that conclusion?  They talked to 
many companies and found that the 
compliance effort was being “filtered” 
by the GC.  As a result, most COs 
report to the Board.  The SCCE did 
a very interesting survey related to 
the reporting issue, which can be 

found at www.corporatecompliance.
org/2010BoardCO

The government is very angry and 
they have asked us to stop combin-
ing the CO and GC function.  After, 
Siemens, WorldCom, HealthSouth, 
BP, Pfizer, Tyco, Madoff, and many 
other corporate problems, making 
a case that the government is over-
reacting by asking for an independent 
CO is weak.  The OIG, DOJ, and 
many other agents have walked in to 
the aforementioned companies and 
found, in some cases, the GC was 
aware of the problem and failed to 
prevent it.  In some cases, the GC 
was actively involved in the decision 
not to address the issue. In the case 
of Enron, their outside counsel was 
very involved in the suggestion not 
to deal with the problem. These bad 
apples have made it very difficult for 
all of us, Ben.  

Suggesting that the CO report to 
the GC is like suggesting the auditor 
report to the accountants.  It just isn’t 
going to work.  Nobody is going to 
buy it.  The more we try it, the more 
regulations we are going to get.  The 
auditors recently lost their indepen-
dence and the government regulated 
auditors right back into indepen-
dence (Sarbanes/Oxley).  We don’t 
need more regulations.  We don’t 
need hundreds of millions of our 
tax dollars used to fight corporate  
America.  All the government agencies 
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are asking is for a proper reporting 
relationship, just like audit.  This isn’t 
that tough a request to comply with.  
It’s inevitable.  Those who resist are 
just going to get hammered.

Frankly, if I were the GC, I 
wouldn’t want this reporting rela-
tionship either.  One of the main 
functions of the GC is to defend their 
company, and they are given great 
latitude to do so.  The compliance 
officer is asked to defend the stake-
holders of the company.  They are 
given very little latitude.  If a GC does 
the CO’s performance review or has 
hire/fire responsibility over the CO, 
it’s an entirely different game.  If the 
GC has responsibility for compliance 
and they do not disclose information 
or deal with a problem properly, they 
are going to get hammered.  Com-
bining this function takes the GC 

from a position of effectiveness to 
having their hands tied.

If I were the CEO, I wouldn’t 
want that reporting relationship 
either.  I want a vigorous compliance 
program; however, if I have trouble, 
I want someone to defend my orga-
nization vigorously.  If the GC is 
responsible for hire/fire and annual 
review of the CO, this dual function 
just can’t operate effectively. With the 
two functions combined, I am either 
going to get a GC who is too cautious 
or a CO who is not cautions enough.  
Nobody should want this function 
combined.  It is a recipe for disaster.

COs collaborate all year long 
with the GC.  They share resources 
and information.  They can be an 
effective team.  But every once in a 
while, the CO has to work indepen-
dently.  However, you can’t do that 

with the CO’s annual review and 
hire/fire determination being made 
by the GC.  

I invite you to meet more com-
pliance professionals.  We have an 
annual meeting of 500 compliance 
professionals, and I would like to you 
to atend that meeting.  Because this 
profession is so new, COs have many 
interesting dilemmas.  You sound 
like the kind of person who would 
find this very interesting, and we sure 
could use your help. 

If you have any questions that you 

would like Roy to answer in future 

columns, please e-mail them to:  

roy.snell@corporatecompliance.org.
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