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A civil compliant was recently filed against the General Counsel of a major 
organization by the Department of Justice in Florida. Actually, the indi-
vidual named in the complaint was the General Counsel and Compliance 
Officer. The complaint appears to be with regard to the General Counsel’s 
role. This case has the in-house legal community up in arms. Two outside 
counsel have told me that they received calls from concerned in-house 
counsel right after the civil complaint was made public. Many are worried 
about their personal liability. The civil complaint could amount to mil-
lions of dollars.

The complaint states that the General 
Counsel was required to sign an annual 
attestation disclosing all current internal 
investigations. The attestation was a part 
of their Corporate Integrity Agreement 
from a previous settlement. It is likely 
that the defendant will argue that the 
investigation was privileged and did not 
require disclosure. The DOJ believes 
they have a case anyway. The intellectual 
legal banter in the compliance and legal community is vigorous. The 
case has been tried and resolved over dinner many times. 

The case may or may not be solid, but the point that everyone seems 
to be missing is that the government is sending a message. I have read 
the civil complaint and the Corporate Integrity Agreement which 
together are approximately 100 pages long. I could go on for pages 
about this situation. I am just going to get to the point.

Senator Grassley once said “It doesn’t take a pig farmer from Iowa to 
smell the stench in this conflict.” He was referring to an individual 
who held both the Compliance Officer and General Counsel titles. In 
fact, he was referring to the General Counsel named in the complaint 
brought forth by the Florida DOJ. I am sure this is nothing more than 
a coincidence.

The government claims that the General Counsel signed a statement 
indicating that the company had disclosed all internal investigations. 

They claim that one investigation was not 
disclosed. Two years later, someone told the 
government about the problem that was un-
der internal investigation but not yet resolved 
or disclosed. The government claims that 
the company defended the case even though 
they (from the government’s perspective) 
knew they had a problem. It appears that the 
government felt that this was disingenuous. 
The company settled the undisclosed case with the government. 

There was a third settlement with this company, and as a part of the 
settlement, the government requested and received protected docu-
ments. The government’s allegation states that they have two memos 
and a report from outside counsel stating the General Counsel knew 
the problem existed two years prior to the government’s investigation. 

What appears to have the government’s 
nose out of joint is: how can you de-
fend a problem that you (allegedly) ac-
knowledged in writing you had? What’s 
more, if your Compliance Officer was 
involved in the defense of a known 
problem, it would appear that your 
Compliance Officer was conflicted and 
lacked independence.”

In summary, under the first settle-
ment, the company agreed to annually 

disclose internal investigations. There was a second investigation about 
a matter that the company allegedly knew about for two years, did 
not disclose, defended, and then settled. As part of a third settlement, 
the company released to the government three protected documents 
that allegedly show that they knew that they had a problem two years 
before it was investigated. 

The message here seems to go beyond the facts of the case. Everyone is 
arguing that there is no case because the company did not have to dis-
close protected investigations. That is important, and may result in the 
case being dropped, but it is not the key message. Although there may 
be many issues the government is upset about, there seems to be one 
that rises above all others, and is one of the most important messages. 
It appears the government, from the DOJ to the Senate, is upset that 
a company that was required to hire a Compliance Officer as a part of 
the first settlement, gave the job to the General Counsel. 

Conflict of Interest

Continued on page 31

However, it appears that if 
your Compliance Officer’s col-

laboration with the General 
Counsel also limits their inde-
pendence, you might just be 
increasing your chances for a 
series of unfortunate events.
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Letter from the CEO 

...continued from page 17

Although the General Counsel’s role is, in 
part, to defend their company, it appears 
that the government is angry about conflict 
created by combining the positions. The gov-
ernment appears to be sending a message that 
if you don’t have independence between the 
Compliance Officer and the General Counsel, 
you are making a mistake. If the Compliance 
Officer’s role is ineffective because of a lack 
of independence, they are not going to be 
impressed. There appears to be no question 
that the General Counsel and the Compliance 
Officer should collaborate on a regular basis. 
However, it appears that if your Compli-
ance Officer’s collaboration with the General 
Counsel also limits their independence, you 
might just be increasing your chances for a 
series of unfortunate events. n
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