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“Wait,” you say, “that shouldn’t happen 
– that would be wrong!” Of course, but 
we’re dealing with reality, not high 
concept.  We need to come back to the 
original question, which can be short-
ened to two words: What works?

Here is where we need to remember that 
the ultimate goal of the GC and CCO 
are the same: to make certain that the 
enterprise complies with the law.  There 
are a lot of pieces to this, and this is not 
to say that the GC can or should do 
them all, unless the size of the organiza-
tion dictates that there can only be a staff 
of one.  But, the drawbacks to having the 
GC serve as CCO are all secondary to 
the consideration of who can get the job 
done.  And some of the drawbacks are 
definitely more theoretical than real.  

In the “early days” of compliance pro-
grams (like the 1990s), some companies 
thought that it was necessary to clothe 
everything in the mantle of attorney-
client privilege.  They discovered that it 
was not necessary – and in fact, it was 
counterproductive.  There is so much to 
be gained by a detailed elucidation of 
a compliance program, and so little to 
be gained by keeping it secret, that this 
concern is really gone.  Even in investiga-
tions, it is frequently the case that more 
is gained by “coming clean” with the 
government than by trying to keep the 
facts under cover. 

In addition, a lawyer has an additional 
obligation to “report up” evidence of mate-
rial breaches of the securities laws, breaches 
of fiduciary duty, or other similar violations 
by the company or any of its agents.  The 
communication is to the chief legal officer 
or CEO, and then, if appropriate action is 
not taken, to the board of directors.7 If no 

satisfactory action is taken, then the lawyer 
is to execute a “noisy withdrawal” from rep-
resenting the enterprise.  It is interesting to 
note that the noisy withdrawal was how the 
details of the Ponzi scheme executed by the 
Stanford Investment Group became known 
to the SEC after the company failed to fol-
low the compliance advice of its lawyer.8 A 
non-lawyer facing a corporate refusal to do 
the right thing does not have the same legal 
obligation, and may or may not choose to 
become a whistleblower. 

What this all says to me is that it is inap-
propriate to reflexively conclude that 
the GC and the CCO can never be in 
the same group (or be the same person), 
or automatically assume that they go 
together.  Instead, you need to look at the 
structure and culture of the organization 
and find an answer that will lead to the 
most effective compliance program—for 
that organization. n
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