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by Fahira Brodlija, LLM

Considering the proliferation of detailed 
anti-corruption laws with international 
reach in several countries around the 

world, US companies with an international 
presence now must keep their eyes wide 
open both in terms of the FCPA1 and the 
new international legislation (the UK Bribery 
Act,2 Brazil’s Clean Company Act3). These 

laws may vary in clarity and scope, 
but their enforcement is nonetheless 
vigorous. This adds a strain on 
ethics and compliance officers trying 
to protect their companies from a 
broad range of corruption risks. 
Assuming that a company stays 
clear of shameless bribery and fraud, 
there are still risks in the ambiguous 

areas of anti-corruption laws that can have 
significant consequences depending on their 
interpretation by the enforcement agencies 
or courts. The issue of gifts, travel, and 

hospitality provided by a company related to a 
certain business transaction is certainly one of 
the major sources of such concerns.

It is common knowledge that gifts, 
as small signs of appreciation, go a long 
way in establishing and strengthening 
business relationships. Everybody likes 
free stuff. Whether it is a mug, a fruit 
basket, or a dinner after a long meeting, 
CEOs just like regular Joes will respond 
well to thoughtful gifts. The average 
businessman will be able to determine the 
appropriate type and value of the gift and 
should be able to avoid violating any law 
or regulation. The formula is simple: stick 
to things of symbolic and nominal value 
and avoid extravagance—keychains with 
the corporate logo and dinner are fine, but 
the keys to a Mercedes or a presidential 
suite could land you in hot water. There 
is not much room for error in these two 

Gift, hospitality, and travel 
compliance: So good deeds 
are not punished

 » Gift, hospitality, and travel (GHT) compliance is a priority because regulations vary around the world and their provisions 
are often interpreted broadly.

 » GHT expenditures should remain reasonable, closely related to the business transaction, and recorded transparently 
and accurately.

 » Additional care is necessary regarding GHT expenditures when dealing with state-owned entities (SOEs).

 » Exceptions and legal defenses under the Foreign Corrupt Practices Act (FCPA) should be construed narrowly and 
exercised cautiously.

 » Usages of trade and customary exchanges of gifts are not a defense from liability for bribery claims.

Brodlija
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spheres, but most issues arise out of things 
that fall into the gray area between these 
two extremes. What about all the things 
that are more valuable than company 
memorabilia but not as extravagant as cars 
or first-class accommodations?

Things can become a little more 
complicated when the recipient of the 
gift is a government official. Suddenly, 
otherwise inappropriate behavior becomes 
a criminal violation 
that could lead to 
severe punishments 
and fines, which can 
reach you anywhere 
in the world. The 
US FCPA and many 
anti-bribery laws 
are locked and 
loaded, aiming at 
your next act of 
generosity toward 
a business partner 
abroad. Granted, the 
precision of these 
weapons has not been one of their most 
laudable traits, but that fact only makes 
them more dangerous in terms of collateral 
damage. Therefore, it is of key importance 
to become aware of and understand the 
various anti-bribery laws in relation to 
gifts, travel, and hospitality in order for 
the gifts to remain a source of endearment 
instead of anxiety. The following are some 
of the main risks and pitfalls of gift giving 
when interacting with foreign officials in 
the business world.

The quicksand of prohibited expenditures
The regulation of gifts, travel, and 
entertainment expenses in many countries 
does not make life easier for the prudent 
businessmen trying to stay on the right 
side of the law when it comes to gift giving. 

Some countries do not even mention GHT 
as a separate bribery category in their anti-
corruption laws, and others provide a very 
broad definition that could turn even bona 
fide expenditures into rotten bribes under 
their spotlight. Most laws do not set a 
minimum threshold for the value of a corrupt 
gift, adherence to which would guarantee the 
legality of GHT expenditures. Under federal 
regulations, a “gift” includes any gratuity, 

favor, discount, 
entertainment, 
hospitality, loan, 
forbearance, 
or other item 
having monetary 
value. It includes 
services as well as 
gifts of training, 
transportation, local 
travel, lodgings, 
and meals, whether 
provided in-kind, 
by purchase of a 
ticket, by payment 

in advance, or by reimbursement after 
the expense has been incurred.4 The most 
common standard is “anything of value,” 
which could, in some instances, be interpreted 
to cover items of low monetary but high 
reputational or political value. Matters 
are further complicated when conducting 
business in multiple countries with divergent 
GHT requirements. In such circumstances, 
the best approach in any given jurisdiction 
would be to keep the GHT as closely related 
to your business as possible. The travel and 
accommodations should always be in the 
range of your business location, and actual 
gifts should be of nominal value—if they 
would be appropriate to carry the company 
logo, there are small chances of them putting 
you in risk of violating GHT regulations, 
regardless of their scope.

Under federal 
regulations, a “gift” 

includes any gratuity, 
favor, discount, 

entertainment, hospitality, 
loan, forbearance, or 

other item having 
monetary value.
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“But, this is how we’ve always done it”
There is a lot of comfort in being able to 
establish a closer relationship with business 
partners and in “sweetening the deal” with 
small signs of esteem. Gifts were exchanged 
since the beginning of time among people 
of power to strengthen relationships and 
build trust (the Trojan horse might have done 
some damage to the trust aspect, but that is 
not what this article is concerned with). The 
absence of punishment for inappropriate gifts 
in the past can lead 
to a dangerous sense 
of comfort and ease 
in exchanging gifts 
with those in power. 
Unlike those times, 
unfortunately, today 
the enforcement 
agencies are not 
moved by such kind 
motivation, and 
they are vigorously 
scrutinizing and 
prosecuting any 
conduct that raises 
doubts of corruption. 
In the corporate 
context, punishments 
for uncovered violations of anticorruption 
laws are no longer aimed solely on the 
company assets, but they are increasingly 
seeking to hold individual directors and 
officers accountable for their involvement 
in inappropriate GHT expenditures. This 
matter is even more difficult to navigate 
in countries where financial and political 
corruption are pervasive and where bribes 
present an expected “cost of business.” In 
such countries companies are often faced with 
ethical dilemmas when choosing between 
the advancement of their business agenda or 
compliance with vague GHT regulations. It 
is important to remember that, just because 

there might be questions about the scope of 
GHT regulations, their enforcement is clear 
and consistent. The “way things were always 
done” excuse provides small comfort and no 
defense in the eyes of law enforcement.

The “foreign law” trap
Some statutes (most notably the FCPA) allow 
for a defense in cases where an alleged act 
of corruption is considered a legal payment 
in the country where the conduct occurred. 

Many companies 
have taken comfort 
in such provisions, 
considering them a 
safety net in cases 
of extremely vague 
or non-existing 
GHT regulations. 
For example, in an 
ongoing FCPA case 
related to a high-
level government 
official, the defense 
tried to assert the 
argument that 
the payments in 
question were not 
bribes because the 

law did not explicitly prohibit ministers from 
receiving payments from the business sector.5 
However, courts and enforcement agencies 
have consistently held that the lack of express 
regulation of certain GHT as corrupt, or the 
lack of regulating GHT as a separate category 
of bribes, does not make it inherently legal for 
the purposes of the relevant statute. Courts 
have recently confirmed that the affirmative 
defense applies to the legality of the payment 
itself and not the personal responsibility of 
the defendant.6 For example, if the local law 
provides that a company which discloses 
a bribe or is forced into violating an anti-
corruption law will not be held accountable, 

Gifts were exchanged 
since the beginning of 
time among people of 
power to strengthen 

relationships and build 
trust (the Trojan horse 
might have done some 

damage to the trust aspect, 
but that is not what this 

article is concerned with).
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that does not make the bribe legal under 
the FCPA affirmative defense. Therefore, 
a prudent businessman should never find 
comfort in the fact that a certain GHT practice 
is not explicitly labeled as illegal and take it as 
a green light from the government to proceed 
without risk of enforcement.

The slippery slope of 
grease payments
Doing business 
in some countries 
(such as India, 
Panama, or Eastern 
European countries) 
comes with two 
sets of rules—
there are general 
administrative rules 
and procedures, and 
a series of under-
the-table dealings 
that are inherent to the successful completion 
of government processes. These payments 
are known as “grease” payments, and they 
are so common that they are considered a 
normal cost of doing business, and they are 
even tax deductible in some countries. Since 
grease payments cannot be avoided, and since 
the FCPA already put American companies 
at a disadvantage to their bribe-paying 
competitors from other countries, Congress 
allowed for an exception for such payments. 
Namely, if the payment is aimed at expediting 
a routine government action (e.g., licenses, 
installations, visas for workers) which does not 
involve discretionary decision related to the 
business, it will not be considered a violation 
of the FCPA anti-bribery provisions. The U.S. 
is the only law of its kind in major countries 
that expressly allows such payments. The 
UK, Brazil, and Hong Kong laws prohibit 
facilitation payments. However, reliance on 
this exception can open the floodgates to 

demands of continued and more extensive 
bribes at each step of the business transaction, 
which can expose the company to the risk of 
crossing the line between a grease payment 
and outright bribery. Furthermore, any 
such payment must be faithfully recorded 
in the company books and records. Any 

misrepresentation of 
such expenditures 
can lead to the 
violation of the 
FCPA books and 
records provisions, 
even though the 
underlying conduct 
was legal under 
the anti-corruption 
section. Beside 
these risks, a 
company attempting 
to expedite 
administrative 

procedures by bribing the relevant officials 
might be violating a local law that could 
prohibit any kind of facilitation payments 
to persons associated with the government. 
Staying informed and vigilant of these 
risks remains a key priority to avoid severe 
consequences, even for what the FCPA seems 
to consider an “innocent bribe.”

Was it even a foreign official?
A medical equipment company providing 
a hospital manager with a lavish dinner 
and first-class accommodations during 
negotiations of a sales contract may not 
seem to even be in the range of the FCPA or 
anti-bribery law. However, if this hospital 
is located in a country like China, the 
hospital manager in question may also be 
considered a foreign government official for 
the purposes of the FCPA anti-corruption 
provisions. Namely, legal entities that are 
under significant ownership and control 

These payments are 
known as “grease” 

payments, and they are 
so common that they are 
considered a normal cost 

of doing business, and they 
are even tax deductible in 

some countries.
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of the government are defined as state-
owned entities (SOEs), and thus, there 
should be increased caution when it comes 
to the GHT given to their management and 
employees, because they are considered 
foreign government officials. This is a 
common occurrence 
in countries such 
as China, Russia, 
Suriname, etc.7 
The most common 
business areas in 
which SOEs are 
encountered include 
oil and gas, banking, 
healthcare, education, 
telecommunication, 
and energy. 
Therefore, when 
dealing with persons 
from these sectors 
anywhere in the 
world, it is best to get a deeper understanding 
on their status and links to the government to 
avoid any GHT expenditure that is not closely 
and directly linked to the proposed business 
transaction. The risk of dealing with a foreign 
official is not in the title they hold but in the 
discretionary authority they possess related 
to the business transaction in question.

Keep it out of the family
Common courtesy may call for including 
family members or close friends of foreign 
officials in GHT expenditures in order to 
accommodate their needs and add to the sense 
of good faith and manners. Thus, spouses 
may be invited to professional conferences, 
placed in first-class hotels, and offered leisure 
activities and entertainment. Unfortunately, 
there is no legal justification for such 
arrangements since these expenditures have 
almost no relation to the business transaction 
being negotiated with the foreign official. The 

presence of such third parties is likely to raise 
eyebrows and enhance the scrutiny of even 
clearly bona fide expenditures. Therefore, to 
avoid GHT-related violations of the FCPA, 
all expenditures should be related only to 
the persons directly involved in the business 

transaction and 
limited to the 
locations that 
reasonably could 
be linked to the 
company, its place 
of incorporation, or 
its operations.8

Considering the 
above mentioned 
concerns, 
companies would 
best protect 
their interests by 
avoiding any kind 
of expenditure 

that could be classified as GHT when dealing 
with foreign officials, whenever possible. In 
situations where there is a compelling reason 
to show additional esteem or to promote 
the product more effectively toward the 
conclusion of a contract, companies will be 
best served if they keep their logo on all the 
gifts and keep the travel and hospitality on 
the company property. Perhaps a softball 
game among employees and dinner on the 
rooftop of your corporate building will 
be an appropriate sign of appreciation, as 
well as a reliable shield against allegations 
of corruption. ✵

 
1. Available at http://bit.ly/2wa7JnY
2. Available at http://bit.ly/2fhWteP
3. Available at http://bit.ly/2fhWteP
4. Available at http://bit.ly/2x24m1b
5. Available at http://bit.ly/2wZSafR
6 . Available at http://bit.ly/2xZXRtJ
7. Available at http://bit.ly/2fjzmk9
8 . Available at http://bit.ly/2xlDOJ1
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Common courtesy may 
call for including family 
members or close friends 
of foreign officials in GHT 
expenditures in order to 

accommodate their needs 
and add to the sense of 

good faith and manners.
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