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 Focus partly 
◦ On C&E in non-operated joint ventures (NOJVs) and
◦ Also on subsidiaries (which often include operated 

JVs)
◦ Mostly the former – because it is trickier

 Discussion is not risk area specific – though 
will touch on anti-corruption

 Mostly will focus on compliance
◦ What could be called “parental controls”   
◦ But will deal with law/liability at the end
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 C&E issues between JV partners
◦ Fiduciary duties of board members
 For info on that go to: 

http://conflictofinterestblog.com/2012/02/conflicts-
of-interest-in-joint-ventures-the-rights-of-
consenting-adults.html

◦ Intellectual property 
◦ Antitrust issues

 Governance and tax issues
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 When a company’s ownership of the JV is 
greater than 50%, it typically extends its C&E 
program to the JV’s operations
◦ This is far less common in 50/50 situations or 

those involving minority ownership (where it is 
generally impractical)
◦ But still need to do something – and not necessarily 

a small something
 NOJVs: many companies underperform on 

C&E
◦ The TAP case is the classic example
◦ Some FCPA cases present more recent examples
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 JVs seem to be more common than at any time 
before
◦ But it is a hard thing to measure 

 Due in part 
◦ To companies expanding operations into countries 

where they need a local partner, and
◦ “Asset light” strategies of some corporations

 Issue is particularly important in emerging 
markets which often have compliance challenges

 Many companies have strong C&E assets that 
they don’t sufficiently use in their JVs
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 JVs as a corporate marriage of convenience
 Often lack optimal C&E-related
◦ Culture
 Including long-term perspective by managers and 

employees
◦ Process/controls
◦ Staffing (e.g., audit, law, C&E)

 But there are definitely exceptions
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 Typically not legal liability
◦ But will return to this for operated JVs and 

subsidiaries
◦ Also, agency liability is possible

 More likely
◦ Reputational risk
◦ Economic loss

 Possible Caremark liability for directors
◦ Meaning directors could be liable even if company 

is not!
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 Screening partners
 Structuring agreements
 Working with JV staff
 Working with your own staff
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 Forming a JV
 Investing in an existing JV
 Changes regarding a JV in which you are 

already invested
◦ Size of your company’s ownership interests
◦ Nature of JV’s business
◦ Issues involving a partner 
◦ Other
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 This generally involves due diligence 
regarding: 
◦ The organization 
◦ Key individuals in management
◦ Other major investors

 Nature and amount of diligence depend in 
part on what the JV does
◦ Where anti-corruption concerns are significant, 

relationships with the government should obviously 
be part of it
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 Decision not necessarily binary
◦ Mixed results might dictate modest initial 

investment
 An interesting self check question: has your 

company ever rejected a JV partner for 
integrity reasons?

 Note that integrity screening is often part of 
larger due diligence effort 
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 Many steps that can be taken here –
concerning such areas as
◦ Staffing
 CFO position can be particularly important
◦ Board membership and duties
 Include C&E reporting obligations to your company
◦ Delegation of authority 
 Limit for risky areas
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 Requirements of super majorities for 
potentially sensitive transactions 
◦ Could include participation in specified, risky 

markets
◦ Political or charitable donations

 Mutual undertakings by JV partners not to 
cause or allow the JV to violate applicable 
laws (e.g., the FCPA)

 Include audit rights – and following through 
on them

 Termination provisions
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 Provide a turnkey C&E program framework 
(e.g., charter) to the board 
members/seconded employees

 Assist them in tailoring it to the JV’s needs 
 Some questions:
◦ Is there a charge to the JV for this work?
◦ Is there any chance that this assistance could be 

viewed as providing a legal service?
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◦ Have the JV board members/seconded employees, 
together with the company’s C&E officer, 
conduct/commission periodic risk assessments and 
develop risk mitigations plans

 These can form the basis for ongoing 
monitoring of the JV’s compliance efforts
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 Four layers
◦ Inherent/gross risk to JV (based on industry, 

geography, etc.)
◦ Mitigated/net risk to JV (based on controls, 

personnel)
◦ Inherent risk to your company (below)
◦ Mitigated risk to your company (below)

 Ultimately only last one matters, but need to 
understand the first three to know how to get 
to where you want to be on the last one
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 Risk to your company:
◦ Reputational impact can differ significantly
◦ Consider risk of being perceived as controlling JV, 

even where don’t actually control
 Based on name, involvement of personnel, etc.
◦ Amount of investment a big part of it
◦ Strategic importance
 Are they part of your supply or distribution chain?

 These risks can bear on the amount of C&E 
“intervention” your company may be willing to 
take 
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 Should flow from risk assessments
 You might want to provide models to JVs with 

recommended action items
◦ Those can be general (e.g., senior management C&E 

training)
◦ Can also be risk area specific – e.g., safety, corruption, 

responsible sourcing
 Where you have a large number of JV’s, 

technology can play a useful role in managing 
these

 Consider annual certifications or report
◦ Follow up with audits
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 Periodically train the board 
members/seconded employees on key C&E 
issues

 Training should be about 
◦ Overall C&E processes
◦ The JV’s particular risk areas

 Should emphasize that your company’s C&E 
officer is available to help
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 JV itself should be required to do due 
diligence on its third parties

 And perhaps require them to have C&E 
measures (at least in the anti-corruption 
realm)

 But, as with all other steps, amount of effort 
will be based on size/nature of risks
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 Who has what JV C&E responsibilities within 
your company
◦ Types 
 Advisory
 Implementation
◦ Parties
 C&E officer
 Law
 Finance
 Business personnel

 Similar issues on the other side of the fence
 Important to spell out all accountabilities
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 Do those with accountabilities have
◦ Time?
◦ Expertise?
◦ Motivation? 
 Is JV compliance part of how they are 

evaluated/compensated?
 Is it part of their job descriptions?

 Are they given user friendly tools for risk 
assessment and management?
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 Depending on size and nature of JV interests 
board should be made aware of whole system 
of C&E mitigation

 Board should be made aware of significant 
risks and mitigation (e.g., for large 
investments)

 But generally no need to go into the C&E 
weeds
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 Tends to be much more controlled than with 
NOJVs

 But lots of variation
 Will look briefly at holding companies
 Then actively managed subsidiaries
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 Risk analysis should be the same as with NOJVs
◦ But generally a light touch – particularly where the 

holding company is private
◦ A risk factor for some: limited time horizon of ownership  

(e.g., private equity)
 In these cases, Buyer beware!

 But even in holding companies one sometimes 
sees
◦ Effort to survey portfolio companies’ C&E programs
◦ Some guidance from C&E officer of holding company
◦ Periodic reporting to parent
◦ “Offering” some services (e.g., helpline, training)

 Escalation policy should be a no-brainer
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 Obviously greater C&E role for the parent –
but wide range of practices

 Factors going in to degree/nature of control:
◦ Does subsidiary have staff for a C&E 

office/program?
◦ To what degree does the sub operate independently 

as a general matter?
◦ Is agency liability a reasonable possibility?
 More on this in a moment
◦ Are risks of parent/other subsidiaries materially 

different?
◦ Size of investment and possible reputational harm 
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 Management
◦ C&E officers/other personnel for subsidiaries common 

because they are known in the business (and know it)
◦ A good approach: risk-area SMEs from various 

subsidiaries working together to share practices, 
concerns

 Governance: consider the following overall 
approach:
◦ Specific C&E program standards required of each 

subsidiary
◦ Reporting on satisfaction of program standards to the 

parent management
◦ A roll up of the above to the Parent board
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 Another approach: have a management C&E 
committee at the parent level that sets policy 
and other expectations for subsidiary 
committees 

 Metrics can play a big role in subsidiary 
program management

 Should you have C&E reporting to subsidiary 
boards? And if so, what is nature of it?
◦ Caremark less of a concern in these situations than 

with top-level boards
◦ But in some cases they can assist the program (e.g., 

on cultural issues, on independence and authority)
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 Codes
◦ Subsidiary codes less common
 Public companies need to have a parent code

◦ Some companies modify parent code with subsidiary 
name and/or subsidiary-specific policies or practices

 Training
◦ Generally web-based provided by Parent
◦ Subsidiaries more likely to supplement with in-person 

training if have distinct risks
 Other communications: important to have 

messages of support from both parent and 
subsidiary leadership
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 Auditing generally comes from Corporate
◦ The more decentralized the program, the greater the 

need for compliance auditing
 Helplines
◦ Parent companies often run them
◦ But should consider subsidiary-specific reporting 

options
 Investigations
◦ The parent typically refers most matters back to 

subsidiary for investigation
◦ But it may do some investigations itself (e.g., against 

high-level leaders of sub or most serious allegations)
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◦ Should have formal escalation provisions
◦ Consider some oversight of all subsidiary 

investigations
◦ Issue is not only independence but expertise and 

resources
 Discipline
◦ Consider having a discipline policy for subs
◦ Consider monitoring, at least for “bigger” cases –

after the fact, and maybe before 
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 Not aware of any FCPA cases against 
 Analysis depends partly on type of franchise, but 

could happen
 How involved should the franchisor be? Depends 

on:
◦ Degree of control
◦ Degree of contact
◦ Risks for franchisee depending on, e.g., nature of 

business, geographical consideration, how it uses third 
parties

 A mitigating factor: there is generally not much 
reason for a franchisor to be culpably involved in 
franchisee’s crimes
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 But can’t rule out a prosecution
 Also, consider direct dealings with 

government in setting up franchise 
operations

 Steps franchisors should take:
◦ Anti-corruption related vetting
◦ Strong contractual protections
 Anti-corruption warranties
 Audit/monitoring rights
 Escalation requirements
◦ Periodic reminders – including at franchisee 

meetings
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 Is “piercing the corporate veil” based on C&E 
a  concern?

 In EI du Pont de Nemours et Cie v. 
Commission (T-76/08  2 Feb. 2012) 
[European Commission], the fact that a parent 
company and subsidiary shared a compliance 
program was found to be evidence of the 
subsidiary's lack of commercial autonomy, 
and thus as basis for holding the  parent 
liable for the subsidiary's violation”

 Aspects of Alcoa FCPA case relevant here
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 Civil liability automatic for accounting 
provisions

 Not so for bribery ones, but some cases hold 
out prospect of broad agency liability

 To me, this argues in favor of reasonably 
close parent company involvement
◦ But others might see it differently

 More generally, try to preserve corporate 
forms/boundaries in all aspect of dealing 
with JVs and subsidiaries.
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 Spell out roles and responsibilities, as well as 
parental controls,  in a C&E program 
governance document
◦ Include protection of corporate form

 Benefits of governance documents – also 
known as C&E “constitutions” – go beyond 
these issues, and even companies with no 
subsidiaries or JVs should have them
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