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1. Background Checks

2. Big Data
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8. Wage and Hour

BACKGROUND CHECKS
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Have a Separate Background 
Process for Executive Hires

• Criminal and Civil Litigation History

• Digital Footprint/Social Media

• Credit Checks?
– Be very careful

7

Criminal and Civil Litigation History

• Find every place the 
candidate has lived and 
worked

• Make sure surrounding 
counties and states are 
searched

• Check for aliases and 
former names

• CAVEAT: Must comply 
with the FCRA

8

State Credit Check Laws

• Ten states generally prohibit the use of credit 
checks for employment purposes:  CA, CO, CT, 
HI, IL, MD, NV, OR, VT, WA
– CT, OR and WA generally prohibit the procurement of 

a credit check for employment purposes

• Restrictions generally do not apply to financial 
institutions 
– Definition of “financial institution” varies materially

9
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Exceptions To Credit Check Bar

General Rule:  Credit checks can be conducted if 
“substantially job-related.”  Definition of “substantially job-
related” varies from state to state.
1. California: (a) managerial positions (b) employees with 

regular access to PII (c) named signatory on bank accounts 
or authorized to transfer money or enter contracts (d) access 
to confidential information (e) access to cash > $10,000

2. Illinois: Access to (a) non-public, corporate financial 
information (b) sensitive information regarding company’s 
business strategy or (c) sensitive customer information 
subject to restricted access

10

Beware of Notice Requirements

• Six states require notice to applicants of the 
reason why the employer is obtaining a credit 
report: CA, CO, CT, MD, OR, VT

• The notice should be provided with the FCRA 
disclosure and authorization

• The notice should identify the positions for which 
credit checks are permitted and the position for 
which the applicant is applying

11

BIG DATA
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“Data is indeed the basis of competition 
in the ‘smarter’ era. And big data is 
indeed the next natural resource –
promising to do for our era what steam, 
electricity and oil did for the Industrial 
Age.”

‐Ginni Rometty, CEO, IBM

Big Opportunities for Big Data

• 70% of Americans are not engaged at 
work.

• 44% of employees in North America 
say they may or will leave their 
current firm within the next 12 
months.

• 70% of companies say that talent 
retention is the #1 HR challenge.

• Disengagement costs the US an 
estimated $450-$550 billion annually.

• Gallup Report, September 22, 2014: 
State of the American Workplace --
Employee Engagement Insights for 
U.S. Business Leaders

$450-550 

billion

70%

70%

44%

Customer contacts

Services and support Marketing

Channel partner

Sales

The Foundational Measures

TIME USE:

• Calendar and email typically provide 
20+ hours of detailed time use data
for every knowledge worker in the 
company

RELATIONSHIPS:

• Data show every meeting between or 
message to any internal or external party: 
teams, customers, vendors, and partners

20‐60
hours per week
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52 weeks in advance of 
voluntary attrition…

• People spend less time 
with colleagues at higher 
and lower job levels

• People spend less time 
with anyone outside of their 
immediate team 
(function/geography)

• People go to fewer and 
fewer ad-hoc meetings

Measuring to Manage

The Big Move Toward 
Big Data in Employment 

• Employers can access more information about their applicant pool than 
ever before, and have an ability to correlate data gleaned from the 
application itself, perhaps supplemented by publicly available social 
media sources, to determine how long a candidate is likely to stay on a 
particular job. 

• Similarly, by combing through computerized calendar entries and e-mail 
headers, Big Data can tell us which employees are likely to leave their 
employment within the next 12 months. 

• Employers need to be able to understand what Big Data means for 
background checks and employee privacy, to know the implications for 
the employer’s data security obligations, to be able to use Big Data to 
reduce the risks of traditional discrimination claims without giving rise to 
new varieties of such claims, and employers need to know how to 
manage litigation with expanded eDiscovery and new theories of liability 
and new defenses based on statistical correlations.

The Big Move Toward 
Big Data in Employment 

A. Big Data and the arrival of artificial intelligence 
in the workplace 

B. Gathering and using big data in hiring and 
selection process

C. Litigation in a world of big data 
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Litigation in a World of Big Data

Class Action Risks and Exposure 

– Big Data is a methodology rather than a particular selection 
device. It is a data-intensive means of distinguishing promising 
from unpromising employees, based upon correlations 
between measures of success and other information a 
developer can glean from various sources. 

– If Big Data is the method, then the algorithm is the predictive 
model that is designed to select the most promising 
employees. As opposed to the Big Data methodology, the 
algorithm essentially is the equation that sorts applicants or 
incumbent employees into groups with greater or lesser 
promise. The algorithm therefore is a legitimate target of a 
discrimination lawsuit.

Litigation in a World of Big Data

Does decision making by 

algorithms enhance the 

risk of class certification? 

BUSINESS RESTRUCTURING
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Megatrends that Could Lead to Mass 
Worker Displacement

• Concentration of Assets with Private Equity

• The Shared Economy

• Blockchain Technology

• Robots and Artificial Intelligence

• Acts of War/Terror

• Turmoil in the Energy Sector

• Climate Change

Two Old Stumbling Blocks and A  
Potential New One

1. WARN Compliance

2. ADEA/OWBPA Disclosures

3. Release/Waiver Forms in Light in 
SEC Enforcement Actions

Federal and State WARN

• Who do you count?

• When do you count them?

• The rise of  mini-WARN 
(which in some states 
swamps Fed WARN)

• Timeline for notices

• The consequences of 
not giving WARN notice
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Federal and State WARN

• Federal WARN: The Concept 
– WARN applies to employers 

with 100 or more employees 
“excluding part-time 
employees.”

– A covered employer must 
give 60 days’ notice prior 
to a “Mass Layoff” or a 
“Plant Closing”

Federal and State WARN

• Federal WARN Events 

– A plant closing is the permanent or temporary shutdown 
of a single site of employment, or one or more operating 
units within the single site, causing an employment loss 
for 50 or more employees excluding any “part-time 
employees” during a 30 (or 90) day period

– A mass layoff is a RIF that results in employment losses 
at a single site for employees excluding any “part-time 
employees” during a 30 (or 90) day period for either

• 50 or more employees AND greater than 33% at the site 

OR

• 500 or more employees

Federal and State WARN

• Federal WARN: Single Site 
of Employment 

– Not only a single building 
or factory, but a group of 
structures forming a campus 
or industrial park

– Buildings not connected but 
in proximity if they are in

• Reasonable geographic proximity

• Used for the same purpose

• Share same staff and equipment
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Federal and State WARN

• The Federal WARN Event Head Count: Do not count “Part-
Time Employees” 

– Part-time employees are not counted to see if WARN 
Event is occurring

– Caution: Count Employees NOT FTEs

– A part-time employee under WARN may not be what you 
think. It is one who has

• Worked an average of fewer than 20 hours per week; 

OR

• Been employed for fewer than six of the twelve months 
preceding the WARN notice date

Federal and State WARN

• The Federal WARN Event Headcount:  
Rolling Time Periods 
– 30 Day Time Period

• D-Day plus OR minus 29 days (it rolls)

– 90 Day Time Period
• IF no WARN Event in a 30 day period, expand to 90 days

• But if Warn Event in a 30 day period, do not go beyond 30 
days (this is convoluted, but this is in the statute, at 29 U.S.C. 
§ 2102(d))

State WARN—Other States of Concern...
• California: Assesses “facilities,” and applies where 

Fed WARN does not

• Hawaii: Applies to sales and relocations; requires 
supplemental unemployment payments for 4 weeks

• Illinois: Applies to layoffs of as few as 25; 60 Day notice.

• Maine: Requires severance pay in addition to 60 day notice

• New York: Applies to 50 or more employees; layoffs of as 
few as 25 (mass layoff of more than 25 and more than 33% 
of the workforce or 250 ); 90 day notice

• New Jersey: Requires severance pay if notice not given, 
and has many departures from Fed WARN

• Tennessee: Applies to smaller employers in state

• Wisconsin: Applies to layoffs of as few as 25

• Virgin Islands: 90 Day notice may be required

Federal and State WARN
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Enforceable Releases & Decisional Units

• General release provisions 

• Requirement of 
adequate consideration

Enforceable Releases & Decisional Units

• General tips for drafting an enforceable release:

– Use plain language

– Specifically identify the claims being released 
(e.g., Title VII, ADEA, State Discrimination laws, 
vacation pay, negligence)

– Allow employee time to review before signing

– Offer greater compensation than employee would 
otherwise be entitled to

– Comply with the OWBPA for employees over 40

Enforceable Releases & Decisional Units

• OWBPA COMPLIANCE 

– For employees 40 and over, 
the OWBPA requires that 
each employee be given 
certain information before 
signing a waiver of age 
discrimination claims under 
the ADEA, to allow older 
employees to make an 
informed choice about 
whether to sign a release 
or waiver
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Enforceable Releases & Decisional Units

• OWBPA “Knowing And Voluntary”
MINIMUM REQUIREMENTS 

– Written agreement written in manner 
calculated to be understood by 
employee

– Must specifically refer to ADEA 
claims

– May not waive rights or claims 
arising after date of waiver

– Employee must receive consideration

– Must be advised to consult an 
attorney

Enforceable Releases & Decisional Units

• OWBPA “Knowing And Voluntary”
MINIMUM REQUIREMENTS

– Must be given at least 21 days 
(45 days if part of group) to consider

– Must be given 7 days to revoke

– Agreement may not be effective 
until end of 7 day period

Enforceable Releases & Decisional Units

• Group Releases: 
Termination Programs

– “Group Termination Program” = 
any termination involving two 
or more employees, 29 CFR §
1625.22(f)(1)(iii) 

– If part of group, must provide 
job titles and ages of those 
eligible and not eligible 
within “decisional unit” for 
severance/incentive program.
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Enforceable Releases & Decisional Units

• Group Releases: 
The Decisional Unit 
– Decisional Unit = 

Class, Unit or Group of 
Individuals Considered

– The Under-Inclusion and Over-
Inclusion Problem

– Preparing the Age Disclosure

Enforceable Releases & Decisional Units

• Potential effects of 
including claims that 
cannot be waived 
or failing to include 
required OWBPA 
language:
– Invalidation of the entire

agreement

• ARE AGREEMENTS 
UNACCEPTABLE TO 
THE SEC POTENTIALLY 
INVALID?

ETHICS AND COMPLIANCE
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Retaliation cases continue to grow, 
now exceeding 42.8% of all cases filed

http://www.eeoc.gov/eeoc/statistics/
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We are actively 
looking for ways to 

be proactive in 
pursuing a 

retaliation claim …

... including a person 
who reports in good 

faith and it turned out 
they there were wrong

If you are determined to 
never encounter our office, 

then best thing you can do is 
take a fresh look at your 
compliance program and 

culture

The vast majority of 
people who come to us 
say they tried to report 

internally

We are trolling for tips 
from compliance 

professionals and we will 
come after organizations 
and their attorneys who 

attempt to prevent people 
from reporting to us

Denial is not a strategy around 
this program…Adjust your 

mindset if your thought was to 
pretend there is no whistleblower 
program, or pretend there is no 

ability for employees to report, or 
not educate your employees

Sean McKessy
Previous Chief, SEC Office of the Whistleblower

Corporate cases 
should not be 

resolved without a 
clear plan to resolve 

related individual 
cases

Civil attorneys should 
consistently focus on 
individuals as well as 

the company

Criminal and civil attorneys 
handling corporate 

investigations should be in 
routine communication with 

one another

Criminal and civil 
corporate investigations 

should focus on 
individuals from the 

inception of the 
investigation

In order to be eligible for 
any cooperation credit, 

companies must provide 
to the DOJ all relevant 

facts relating to the 
individuals involved in 
corporate misconduct

Absent extraordinary 
circumstances or approved DOJ 

policy, no corporate resolution will 
provide protection from civil or 

criminal liability for any culpable 
individuals

Sally Yates
Deputy Attorney General, US DOJ
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43

Mutiny and the “Bounty”

• Dodd-Frank really does provide a bounty to an 
employee who reports original information to the 
SEC of illegal conduct

• IRS paid $104,000,000 to Swiss Banker for 
reporting tax evasion after he was released from 
prison

• False Claims Act Litigation – DOJ recovered 
$5.69B in 2014 and $3.5B in 2015.

1. Effective 
Report and 

Intake 
Procedures

2. Speak up 
training for 
manager & 
employees

3. Notification
protocol

4. Effective 
investigation 

protocol –
including training 
for investigators

5. Effective remedial 
measures and 

appropriate way 
to track and 

communicate 
discipline before 

it occurs

6. Reporting 
and 

Communication

LABOR MANAGEMENT 
RELATIONS
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My Business is Non-Union

So, why should I care 
about the NLRB?

Paying Attention to Signs of an 
Election

• New rules took effect April 14, 2015

• Traditional labor attorneys saying this is the most 
significant development in decades

• Highest risk = NON-UNION WORKPLACES

• Dramatically speeds up the time for an election 
to take place (within a couple of weeks!!)

• Speeds up your required response time

• Requires that you provide the Union with more detailed 
contact information on your employees

• Congress working to block, but for now these rules are 
in effect

Section 7 of the NLRA

Employees shall have the right to 
self-organization, to form, join, or 
assist labor organizations, to 
bargain collectively through 
representatives of their own 
choosing, and …to engage in 
other concerted activities for the 
purpose of collective bargaining or 
other mutual aid or protection, and 
shall also have the right to refrain 
from any or all of such activities. 
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What is “Protected Activity” 
Under the NLRA?

• Employees have a statutory right to:
– Discuss wage rates, bonuses, and 

benefits with one another

– Openly discuss thoughts on discipline

– Complain about unsafe working 
conditions/refuse to work in unsafe 
conditions

– Complain about mismanagement by a 
supervisor or manager

– Complain about a policy or practice or 
decision they do not like

– Criticize management’s actions

– Enlist outside support

− What does this do to good, old-fashioned 
insubordination?

Generations Collide
Social Media Meets the NLRA

Mouthing Off on Facebook?

Triple Play Sports Bar, 34-CA-12915 (Jan. 3, 2012)

– Facts

• Employee becomes frustrated with her manager’s 
method of withholding taxes from her paycheck

• She logs onto Facebook and posts “my manager is an a**hole”

• Another employee “liked” the post

• They are both terminated for “performance reasons”

– NLRB judge orders reinstatement of the employees, because they 
were engaged in protected, concerted activity discussing issues related 
to work

– The co-worker’s “like” of the Facebook status constituted “participation 
in the discussion that was sufficiently meaningful as to rise to the level 
of concerted activity” under the NLRA (!?!??!)

– On August 22, 2014, the NLRB adopted the agency judge’s finding and 
said Facebook “likes” can be protected, concerted activity
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Nothing is Sacred

• The NLRB has found 
protected, concerted activity 
in cases where employees:
– Used “swearing and/or sarcasm”

– Used a “short-hand expletive”

– Called managers “a**hole” and 
“scumbag”

– Called boss a “nasty mother 
F*****,” saying “F***” his mother” 
and “Vote Yes for the union!” 
(yes, really)

• Restaurant had no paid sick leave 
and employees could not call in 
sick until they found replacement

• 6 workers posted protest signs 
around restaurants to shame and 
scare customers

• Restaurant fired 6 workers 

Deli Workers Fired For Trashing Food 
Sue For Wrongful Discharge

Here’s What Upset the Restaurant  
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• Concerted activity per NLRA

• Employees can disparage  
products, services if remarks:
– Related to terms/conditions

– Have some element of truth

– Are not inherently malicious

• Employer can’t interfere
– MikLin Enterprises v. NLRB 
(8th Cir. 2016) 

Court Upholds NLRB Ruling, Finds 
Wrongful Discharge 

ROBOTICS, ARTIFICIAL 
INTELLIGENCE AND 
AUTOMATION

Robotics And The Workplace

Robotics and Artificial Intelligence (AI) systems are 
rapidly growing. It is inevitable that they will 

change the workplace exponentially. 
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Disruptive Technologies

A new report from the World Economic Forum suggest the robot 
revolution could eliminate 5.1 million jobs by 2020.

Another recent study by the International Robotics Federation 
found that 3 to 5 jobs are created for each robot in use. 

Meet the Robots Making 
Amazon Even Faster 

Wearable and Performance –
Enhancing Devices

Wage and Hour Law – Donning and Doffing
– Fair Labor Standards Act: employees must be 

compensated for time spent changing and washing 
clothes that they are required to wear for work.  

– It remains to be seen whether a 
narrow exception to this rule could
exempt employers in some 
unionized work place from having 
to pay for time spent donning 
and doffing robotic devices. 
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Disability Law
– Employers may one day be required to provide 

wearable robotic devices as reasonable 
accommodations or to accommodate disabled 
employees who wear them. 

– Robotic arms or legs are 
already allowing individuals 
with physical disabilities to 
operate without physical 
restrictions.  

Wearable and Performance –
Enhancing Devices

OSHA
– Advances in wearable technology in the workplace will 

lead to a massive increase in the interaction between 
workers and robots. 

– This development is in direct contrast to a vast body of 
OSHA’s safety standards – which are designed to ensure 
that workers and machines operate separately. 

– For example, OSHA’s general machine guarding standard 
for all machines provides, in part, that one or more 
methods of machine guarding shall be provided to protect 
the operator and other employees in the machine from 
hazards that may be created by operation of the device. 

Wearable and Performance –
Enhancing Devices

STAFFING AND CONTINGENT 
WORKFORCE

The Shared Economy
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The “Shared Economy” Business Model

• What does it mean?
– Simplest of terms: a sharing of 

platforms
• Sharing software/technology with service 

providers:
– Drivers

– Cleaners

– Homeowners

– Lenders

• Sharing of space
– Co-working

– Commercial kitchens

Opportunity/Risk Analysis

• With every opportunity comes a risk

• Step 1 – Stakeholder analysis
– Who gains and who loses

• Step 2 – Size of the Prize/Cost to Change

• Step 3 - Ability to make operational

Common Stakeholders

• Unions/incumbent workers

• Local, state and federal governments

• Technology and Hardware providers

• Investors

• NGOs
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Size of the Prize/Cost to Change

• Loss of taxation revenue
– Fewer “employees” means less unemployment tax 

revenue, FICA and income taxes

• Health, welfare, retirement benefits

• Fewer union members

• Cost of regulatory compliance

• Public safety

Ability to Make Operational

• Available talent

• Lack internal or external inertia
– Executives fearful of change

– Powerful stakeholders opposed to the change

• Adequate liquidity or access to capital

DOL’S FINAL RULE ON OVERTIME
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29 U.S.C. § 213(a)(1)

• The “white collar” exemption is a 
complete minimum wage and 
overtime exemption for bona fide
executive, administrative, and 
professional employees

• “as such terms are defined and 
delimited from time to time by 
regulations of the Secretary subject 
to the provisions of [the 
Administrative Procedure Act]” 

70

Three Tests for Exemption

• Salary Level

• Salary Basis
– Salary level and basis 

tests do not apply to 
lawyers, doctors, 
teachers or outside sales

• Duties

What is NOT Changing

• No changes to the salary basis test

• No changes that impact outside sales, 
teachers, lawyers or doctors

• No changes to the duties tests
– No changes in the 

definition of primary duty

– No changes to the 
concurrent duties provision

72
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Minimum Salary Level

$913 per week ($47,476 annualized)
• Up from the current $455 per week 

($23,660 annualized) 

• Down from DOL’s proposed $50,440

• Set at the 40th percentile of full-time 
non-hourly paid employees is the 
lowest wage Census region (South)

73

Bonuses and Commissions

• Nondiscretionary bonuses, 
incentive payments and 
commissions, paid at least 
quarterly, can satisfy up to 
10 percent of the minimum 
salary requirement

74

How Will This Work?

• Each workweek, the employer must pay the 
exempt employee a salary of at least 90% of 
the minimum salary level – $821.70 
($42,728.40 annualized)

• At the end of the quarter, if that salary plus all 
bonuses/commissions paid during the quarter 
does not equal $47,476, to maintain the 
exemption, the employer has to make up       
the shortfall in the first pay period of the 
next quarter.

75
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Automatic Increase

• The salary levels will 
automatically increase 
every 3 years, beginning 
January 1, 2020

76

Effective Date

• December 1, 2016

• But remember, some states require advance 
notice to employees of changes in pay
– In some states only apply to reductions in pay

– Most common is 7 days or one pay period

– Longest is 30 days in Missouri for reductions in pay

77

Compliance, Step-By-Step

1. Identify employees who need to be 
reclassified

2. Develop new compensation plan 
for the reclassified employees

3. Review wage-hour policies and 
processes

4. Communicate the changes

5. Train the reclassified employees 
and their managers
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Identify Jobs for Review

• Jobs paid below $47,476 annual salary
– Or, below $42,728.40 annual salary with at least 

$4,747.60 in bonuses and commissions

• Also, consider a job duty review
– Even if salary level is not an issue, you may have 

employees who do not meet the 
duties requirements for 
exemption under the 
current regulations

– Rare opportunity to correct 
classification issues with 
reduced risk of triggering litigation 

79

WORK TIME

Work Time

• Under the FLSA, work time is that:

– Which the employer suffers or permits
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Key Concepts

• Employee must be paid from 
whistle to whistle

• Management’s responsible to 
control employees and prevent 
from working off the clock

• “Work” is broadly defined and 
interpreted to employee’s benefit

Emerging Hours Worked Issues

• Cell phones, Blackberries and use of home 
computers

• Is it “hours worked” if your employee reviews 
and responds to an email or text message when 
not on the clock?

• What rules/expectations do you have regarding 
the use of such devices by non exempt 
employees.

Clothes Changing Time

• Clothes changing may or 
may not be work time 
depending on reason, 
benefit and burden

• Safety equipment 
donning/doffing is more 
likely work time

• Special rule for 
represented employees
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Quickly Adds Up to Real Money

Hourly Rate 20

Per Day Week Year 1 Year 2 Year 3
Liquidated 
Damages

Minutes 30 150 7,500 15,000 22,500

Back Pay $10  $50  $2,500  $5,000 
$ 

7,500  $7,500 

Work 
force 100 $1,500,000 

1000 $15,000,000 

10,000 $150,000,000 

• 3,300 class members alleged failure to pay OT for 
“donning/doffing” at pork operations

• Employer:  Plaintiffs failed 
to show specific damages 
(e.g., minutes spent by 
each class member 
never established) 
– Tyson Foods v. Bouaphakeo

(U.S. Supreme Ct. 2016)  

High Court Examines Wage/Hour Class 
Action Damages 

• Employees:  Expert statistical 
evidence re minority of 
members can be extrapolated 
to cover all

• Court:  Workers can use 
representative sample to “fill 
evidentiary gap” created by 
Tyson’s poor record-keeping

Court Accepts Employees’ Statistical 
Averages and Analyses 
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• Class prevailed even though some members may 
not have worked 40 hours/week

• Donning/doffing time varied greatly 
among workers

• Surprising result, 
since “trial by formula” 
had been rejected in 
Wal-Mart/Dukes

Tyson Ruling Will Encourage More 
Employment Class Actions


