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Agency Updates
Regulations, Laws and Executive Orders

International and Hot Topics
Wrap Up
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» Department of Labor- Office of
Federal Contract Compliance
Programs (OFCCP)

» Agency administers and enforces:

» Executive Order (EO) 11246, as
amended

US. DEPARTMENT OF LABOR

» Section 503 of the Rehabilitation Act of
1973, as amended

» Readjustment Assistance Act of 1974, U.S
as amended

What are OFCCP Directives?

» Directives provide guidance to OFCCP and contractors on enforcement
and compliance policy

Directives do not change laws or regulations

v

v

Directives do not create any legally enforceable rights or obligations

v

Directives give insight info OFCCP's focus areas and enforcement
methodology
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Itis illegal for Federal Contractors and Subcontractors to discriminate in
employment on the basis of race, color, religion, sex, sexual orientatfion, gender
identity, national origin, disability, or status as a protected veteran.

Federal Confractors and Subconiractors are also prohibited from discriminating
against applicants or employees because they inquire about, discuss, or
dlsctl)ose their compensation or the compensation of others (some limitations
exis

Are you a Federal Contractor or Subcontractorg
» Do you have 50 or more employees within the United States?
» Do you have $50,000 or more in federal confracts or subcontractsg
» If yes, you are a federal confractor /subcontractor.
What does | mean if you are a federal confractor/subconfractor?
> Youare subject to the laws, rules, and regulations enforced and promulgated by the

vV
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Directive 2018-01- Use of Predetermination Nofices (PDN)
APDN isalefter that OFCCP uses fo inform vedeva\ | contractors and subcontractors

. In recent
e S T e casinaian cates o
bermitied regional and diict offices aiscrefion in whether 10 issue ina FON prior 10 ssuing @
Notice of Violation (NOV).

A part of OFCCP's ongaing effors fo achieve consistency across regional and distict offices.
increase indings with

communication throughout fhe comphcr\ce evaluation process, OFCCH is msMUhng a uniform
approach fo fhe use of PDNs in compliance evaluations where fhe agency believe
discrimination findings may exist.

OFCCP will issue PDNs for preliminary individual and systemic discrimination findings identified
during the course of compliance evaluations. The use of he PDN encourages communication
with Confractors and provides fhem an opportunity to respond fo preliminary findings prior fo
OFCCP deciding fo issue an NOV. Regional discrefion is no longer permitted. Compliance
officers and other responsible staff must issue PDNs af the conclusion of compliance evaluations
where the contractors have not provided adequate explanations to proposed discrimination
findings. The PDN, in the form of a letter from OFCCP to fhe coniractor, provides fhe confractor
15 addifional calendar days fo rebut OFCCP's proposed findings that sufficient evidence exists
of discrimination.

Directive 2018.03-Execufive Order 11246 § 204(c). religious exemption

Clgrteshe Agen N246inlight of
e e B e o Hiorctis dining

> Masterpiece Cakeshop, Lid. vs. Colorado Civ Rights Commission
> Trinty Lutheran Church of Columbiailne. vs. Comer
> Burwellvs. Hobby Lobby
Ininevith e that all
but the
AR e I TS in i 3
a EO. 11246,

OFCCP shaff shouldbear in mind fhat

They "cannot act in @ mannertha PP i practices”
G o 00860 1 T Ae T OWars anl aarontof - TONGIo DS s
> They cgnnot "condifion fhe. fopportunities] s forher]
statvs 4
> "IA] federal reguiation for-profit

Freedom Resioraiion Act] +

They must permil faith-base o
playing feld or .. [Federal] conracts

fightof ' . insttutions .. 1o pr discrimination or
refalition by e Federal Govermiment. -
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Directive 201804 Focused feviews of conlractor compliance with Execive Order 11246 (EO). as gmended;
Secfion 503 of fhe Rehabilifafion Act of 1973 (Seciion 503), as amended; and Viefnam Era Veferans'
Readjusiment Assistance Act of 1974 (VEVRAAJ, s amended.

To direct hat o portion of fulure scheduing s nclude focused reviews s o each of the three authorites that
Ihe Office o Federol Contiac] Compliance rogiams eniorces e EO Section 53 cnd VEVRAA o
described in 41 C.FR. § 60-1.20, 41 560 4T CFR: § 60741 6or andl e Federal Confracior
Eorianca Moo FCENT o1 fAc.

For fhe remainder of 2018- focus on disability and veferan confractor obligations

Inihe focused reviewsanfiipateq by ihis Direciive: OFCCE wauld go andte and conduct @ comprehensive
review o the particular authority at issue. For example. cfion %03 focused eview, e compliance offcer
Would review poicies and piacices of fhe confracor vewo«ea so\e\wo Sechon 503 comp liance: The feview
WoUldinclae Thieiems wih managers responsble for equal employment Sheoruny and Secon 503
NS (e o8 e ADA CaoSinaion 2e wel as o p\oyeeso"eded by ihose policies. OFCCP would also
SSekTo evaluate nitng Grd compensaion data, as wel o3 e handiin of accommodaon request fo oriure
hat individu nof being against in A pproach wouldbe
usedin VEVRAA focused review [0 ensyre complignes wifh equo\ employment oppoﬂumw and a
Giscriminafion obliadiions os 1o profeciad versrans. Analy ot v ou Grgia complionce
T 00! Sl YNt SEBOHER GNd G ek mInGHN GBS 6 10 Sl of e Proracons n he £6.
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Directive 2018-05-Analysis of Contractor Compensation Practices During a
Compliance Evaluation

Replaces Directive 2013-03

Outlines OFCCP's standard procedures for reviewing contractor
compensation practices during a compliance evaluation. More clearly
describes OFCCP's approach to determining similarly situated employees,
creating pay analysis groups, conducting statistical analysis & modeling,
and other analytical matters.

Reinforces OFCCP’s current commitment to greater transparency,
consistency, and efficiency in compliance evaluations

Applicable to reviews scheduled on or after August 24, 2018.

Directive 2018-05- Compensation Guidance (cont.)

v

v

OFCCP has enormous discretion in choosing how to analyze pay: Internal OFCCP toll
allows compliance officers the leeway to run multiple models to find one that
allegedly shows discrimination

What types of pay cases will the OFCCP review?2
-Systemic- pattern of practice discrimination
-Individual- disparate treatment or cohort comparisons

Focus on inequities in monetary compensation, training or advancement
opportunities, assignment/placement differences




Directive 2018-05- Compensation Guidance (cont.)
How will OFCCP analyze compensation?
» Base pay and total compensation are separate analyses

» Other elements of compensation such as bonuses, commissions, overtime, and shift
differentials may be analyzed

Likely to conduct multiple linear regression analyses

v

May accept performance review results as well as market studies as control
variables

v

Directive 2018-05- Compensation Guidance (cont.)

What if OFCCP finds problems with compensation?

> Willissue a Pre-Determination Notice

» Wil provide contractors withdata necessary to replicate OFCCP's regression results

> Ifthe contractor cannot rebut the findings, OFCCP willissue a Notice of Violation
and propose a Conciliation Agreement

OFCCP will seek back pay and benefits plus interest for affected class members

v

Debarment is unlikely except in extreme cases

v

» Directive 2018-06- Contractor Recognition Program

» Intentionis to recognize contractors with effective programs and initiatives
which aid in the attraction, placement, development, and retention of
applicants and employees covered under the EEO laws enforced by the
Agency.

Establishes peer mentoring programs and highlights model programs to
provide covered contractors examples of effective programs to consider
for their own organizations.

v
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Directive 2018-07-Affirmative Action Program Vérification nitiative

To implement a veification process with the objective of ensuring that al covered federal cor\'rﬂdors
are meeting the most basic equal (EEO) reguiatory nar the
Breparation of a witten GIfmGTive GeTion program (AP) and anodl updctes 1o tmat program

OFECP is concemned that many federal contractors are nof fuling fheirlegal duly to develop and
mainfain AAPs and Update them on an annual bx

QFECP will develop a comprehensive program fo verty that federal contractors are compling with
AP obligations on o yearly bass, This program includes + Devela of a process wi
niractors would c yearly basis compliance Wi o msms S Taedoncla

Ciilerion i he neutral scheduling Melhodology ICrecsing he lkelhood of compliance reviews for
Coniractors that have not certified compliance with fhe AAP requirements. « “Compliance checks fo
verify confractor with AAP proffer of #he AAP by contractors
Wheh requesiing extensions of fime 1o provice suppot dotd fnresponse 10 3 scheduinge

fo collect and of AAPs provided bv federal

Conliaiors. OFCCP will prepars. & pUSIC uireach and 6Gucation campaign on I inifiati

85% of the contractors selected for a compliance review are unable fo submit a written AAP within 30
days of receiving a Scheduiing Letter for the OFCCP.

vV

Directive 2018-08-Transparency in OFCCP Compliance Activities

To ensure transparency in all stages of OFCCP compliance activities to help contractors comply
with their obligafions and know what 1o expec during a complicnes evaluaion, and to profect
workers from discrimination through the consistent enforcement of OFCCP legal authorities.

In 2018, OFCCP took several steps to improve fransparency; cooperafion, and communication
wih federal Contractors including: implementing a 45-day scheduing delay fa provide
contractors more fime fo prepare for the audit and participate in one or more OFCCP
Complance assistance events across the County: PUSISHING. SrLEPS Sy and sorvice
scheduling methodology on fhe agency's public web sife ssuing Direcilve 2018-01 requiing he
Use of pre-defermination nofices providing confractors the oppartunity fo respond to potential
violation findings before a Nofice of Violation (NOV) is issued: and publically releasing "What
Federal Confraciors Con Expect” outlining OFCCP's commilment fo clear, accurate, and
professional inferactions with OFCCP staff in carrying out compliance assistance, compliance
evaluation. and complaint mvesu%o'ion activiies. Ths dirscive exiends OFCCP's iraniparency
inifiative to every stage of a compliance evaluation fo faciitate consistency of operations,
improve efficiency. and resoive matters during compl evaluations.

> OnAugust 2. 2018, he OFCCP published "What Confraclors can Expect™- guidance

which sefs forth fhe Agency's enforcement plans and echoes the message of
fransparency announced when the current leadership was established.

» Confractors can expect:

v

Access fo accurate compliance assistance material
Timely response to compliance assistance questions
Opportunities o provide meaningful feedback and collaborate
Professional conduct by OFCCP's compliance staff

Neutral scheduling of compliance evaluations

PP fo discuss compl concems
Timely and efficient progress of compliance evaluations
Confidentiality

YYVYVYVYVYYy
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Federal contractors that have employee handbooks must include the Pay
Transparency Nondiscrimination Provision in the handbook.

v

The provision must be posted in the workplace and included on
recruitment websites

v

Confidentiality provisions in employee handbooks, policies, contracts,
subcontracts, and agreements should be reviewed for compliance

v

Job descriptions should be updated, where applicable, to indicate that
the essential job functions of the positioninclude:
» Accessing compensation information fo perform other essential job functions or
other routinely assigned business tasks of the position and/or

» Protecting and maintaining the privacy of employee personnel records,
including compensation information.

What does all of this mean for you?

> More audits, quicker closures, faster response fime required
> More consistency between regions and offices

> More emphasis on disabled and veteran issues

-audit and documentation requirement- a list of efforts is not enough. Be prepared with
anarrative explanation of efforts

Compensation
-Know what your data shows
-Review your AAP

-Understand that classes of employees you would traditionally think are not victims of
discrimination may be determined to suffer from discrimination i.e. white males

-Fixing pay equity for one group could actually lead fo problems for other groups
-Conduct all analyses under privilege

v

Federal contractors are required to evaluate compensation at least
annually.

v

-They must be prepared to prove to OFCCP that the required evaluations
have been performed.
-Affirmative Action Plan self analyses are generally not protected as
privileged.
Contractors should analyze compensation to determine and mitigate risk
of adverse audit findings.
-conduct simple, non-privileged analyses to identify issues and satisfy
OFCCP requirements;
-conduct more robust audits under attorney-client privilege to identify
areas presenting significant potential liability.

v
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Evaluate whether policies such as leave, compensation or benefits could
have a disparate impact on certain groups of employee

v

Review compensation and compensation related policies and guidelines
for compliance with fair pay requirements

v

Modify policies regarding disclosing and/or requesting salary information

v

Inform managers, human resources personnel, and recruiters about equal
pay requirements and frain and what can and cannot be used to make
compensation decisions.

» US. Citizenship and Immigration Services is an agency of the U.S. Department
of Homeland Security that administers the country's naturalization and
immigration systems.

v

On April 18, 2017, President Trump signed the Buy American and Hire American
Executive Order (BAHA), which seeks to create higher wages and employment
rates for U.S. workers and to profect their economic interests by rigorously
enforcing and administering our immigration laws. It also directs DHS, in
coordination with other agencies, to advance policies to help ensure H-1B visas
are awarded fo the most-skilled or highest-paid beneficiaries.

v

The H-1B denial rate jumped fo 22 percent in the last quarter of the last fiscal
year, from 16 percent in the third quarter, a 41 percent increase, according
to the institute, which said its findings were based on data from U.S. Citizenship
and Immigration.

» Current Administration Focus:
» Return of supply side enforcement;
» Increased Department of Labor enforcement (USCIS/DOL MOU)
» Stricter definitions for current laws
» More robust adjudication enforcement
» Travel Ban




» Increased Enforcement :

» Increase in I-9 audits- more than 5000 Notices of Intent to audit
have been issued between January 29, 2018 and July 20, 2018

» Increase in immigration customs enforcement audits- 3500+
audits between October 1, 2017- August 15, 2018

» Increase in worksite visits and raids

» February 2018- USCIS memo informed employers hoping fo hire a foreign born
worker that they would have to conclusively prove that no qualified American
worker is available.

> H1B petiions will require employers fo include additionalinformation and
documentation outining the work fo be done at third party worksites and showing
that the employer/employee relationship between pefiioner and HIB beneficiary will
confinue fo exist

v

Petiioning employers will also be required fo provide documents including the
Company's work product, statements of work, letters from each end client company,
and contracts.

v

Petiion must include dates and locations of the services to be provided and show
that the services will be required for the entire fime requested in the pefition.

v

Pefitioning employers should expect increased scrufiny from the USCIS on H1B
pefitions ~particularly for employees who will be working at third party/client sites.

» June 2018- Supreme Court of the United States (SCOTUS) upheld the third
version of the travel ban implemented by the Administration.
» The Travel Ban restrictsimmigrant entry from:
» Iran
» North Korea
» Syria
» Libya
» Yemen
» Somdlia
>

Venezuela
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Ju\y 2018- USCIS publishes a Policy Memorandum to provide guidance on Executive
Order 13768 which called for enhancing public safety in the United States through
immigration policies.

Prior to this Memorandum, foreign nationals would typically receive a Nofice fo

Appear (NTA) which requires the foreign national fo appear before an Immigration
n a certain date to determine the foreign national's status in the Unifed

S|a|e5 (this is essentially the beginning of deportation proceedings)

Under the new Policy Memorandum NTAs will be issued to a broader group of
foreign nationals who are removeable when there is evidence of fraud, criminal
activity, or when the foreign national is denied an immigration benefit and is
unlawfully present in the United States.

Employers who employ foreign nationals working pursuant to H1B, Flvisas should
note that employees whose visa extension has been denied or their visa expires
while USCIS reviews the application will be issued a NTA and placed in removal
proceedings.
» Previously, visa holders who wee unexpectedly denied visa benefits were simply advised to
voluntarily leave the country

Update to Notice to Appear (NTA) Policy-

Roll out will be staggered beginning October 1, 2018

First phase of the rollout does not include employment based pefifions

Inifial focus is on applications (as opposed to pefitions) and the policy affects adjustments
of status (Form I-485) , appiications for naturaiization (Form N-400), and applications to
extend or change non-mmigrant status (Form 1-539)

Employment based pefifions and humanitarian applications and pefifions are not
included in initial roll out

Generally, USCIS will not immediately issue a NTA upon the denial of an immigration
benefit. It will wait for the expiration of the motion or appeal period before issuing the NTA
(although they reserve the right fo issue immediately)

NTA policy does not include inifial requests for deferred action for arivals, renewals or
requests for DACA related benefits

>

>

August 2018- Suspension of H1B Premium P\ i

USCIS extended and expanded the previously announce
temporary suspension of premium processing for cap subject HIB
petitions.

Stated purpose is to discourage frivolous filings and skeletal
applications used to game the system and to ensure US.
Government resources are not wasted and fo improve USCIS'
ability to efficiently and fairly adjudicate requests for immigration
benefitsin full accordance with the law.

10
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September 2018- USCIS is given authorization to deny, without
advising the petitioner, visa applications that in the review process
are deemed incomplete or falsified
» Previously questionable submissions were returned with requests for
more information/requests for evidence (RFE) orissues a Notice of
Intention to Deny (NOID)
» Petitioners can no longer rely on the ability to supplement petitions
deemed incomplete

v

v

v

Focus on combating fraud and abuse in the H1B Visa Program

H1B visa program purpose is to help United States companies to recruit
highly skilled foreign nationals when there is a shortage of qualified workers
inthe U.S. Fraud and abuse in the H1B visa program negatively affects
qualified U.S. workers

To further efforts to eliminate H1B visa fraud and abuse USCIS has
established a dedicated email tip line to report fraud and abuse

-Tip line has received 5000+ tips in its first 12 months

-Report HIBAbuse@USCIS.dhs.gov
USCIS provides examples of H1B fraud indicators on its website.

» What's Next?

» Many expect USCIS to announce the rescission of the H-4 employment
authorization document program which provides work authorization to
certain H1B visa holder spouses. Update- DHS has clarified when it
might issue its pending proposal to rescind work authorizations for H-4
visa holders. Rule will likely be submitted to OMB before the end of
2018. Itis then likely that the proposed Rule will be published for public
comment in early 2019.

v

Potential revisions to regulations governing the use of public benefits by
immigrants such as food stamps and Medicaid

11



» Employment/Workplace Update
Service Contract Act

v

Sick Pay Requirements
MeToo/Anti-Harassment developments
USAID guidance (SHEA)

vvyv

Mt

Service Contract Act (29 CFR 4.114)

Requires contractors and subcontractors
performing services on federal contracts
with a value of $2500 or greater to pay
service employees in various classes no
less than the wage rates and fringe
benefits found prevailing in the locality, or
the rates contained in the predecessor
contractor's collective bargaining
agreement (CBA).

Davis Bacon Act (29 CFR 5.5)

Requires contractors and subcontractors
performing work on federally funded or
assisted contracts with a value of $2000
or greater for the construction, alteration,
or repair of public buildings or public
works to pay laborers and mechanics
employed under the confract no less
than the prevailing wage and fringe
benefits for the corresponding work on
similar projects in the area.

» SCA workis typically:

v

Scheduled regularly occurring
maintenance activities

v

Routine to keep something in use

v

i.e. custodial service, HVAC
maintenance, snow removal , help
desk services, installation of computer
and network equipment

» DBA workis typically:

» One time to fix something which is not
functioning

v

Restoration, alteration or replacement
of fixed components

v

i.e. building or extensive mending of
fences, painting or decorating, paving
repairs, structural repair of buildings

12
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Directory of Occupations — available from www.dol.gov

v

Wage Determination/Prevailing Wage is the minimum rate that the
confractors /subcontractors must pay its' employees working on a
covered contract.
» Developed based on available data showing the rates that are prevailing in a
specific locality.

» Prevailing wage = more than 50% of the workers in a classification of service
employees engaged in similar work. If a single rate is not paid to 50% + then
statisticalmeasures are used to determine the prevailing wage.

Fringe Benefits- every covered confract contains a provision specifying the fringe
benefits to be provided to employees.

> Must be provided in addifion to the minimum wage determination/prevailing
wage.
Confractors may take credit for bona fide fringe benefit und contributions

made to insurers if such payments are irevocably paid and are made
regularly.

The current Health and Welfare Fringe Benefits Rate is $4.48 per hour for the first
40 hours paid each week, including holidays, sick leave, and paid fime off.

> On confracts covered by E.O 13706- Paid Sick Leave, the Health and Welfore
Fringe Benefits Rate is $4.18 per hour for the first 40 hours paid each week

> Inlieu of qualifying existing employer health and welfare benefit plans,
employers may make a cash payment to employees in the amounts
described above.

v

v

» Eligible employees on covered contracts are entitled to vacation as
described in the wage determination.

» Continuous service determines employees’ eligibility for paid vacation
benefits and is determined by the length of time the employee has:

-worked for the confractor and/ or worked for the predecessor contractor
in performance on the same contract

» Paid vacation becomes vested on an employee's anniversary date but
does not have to be used or paid until the earliest of:

-the employee's next anniversary date;
-the date of confract completion;
-termination of employment.

13



» Holidays

» Named holidays are listed on the wage determination.

» Employee is entitled to holiday pay if he/she performs any work during
the holiday workweek
Holiday benefits must be provided regardiess of the length of time the
employee has worked for the employer at the fime a holiday occurs
Employers may pay holiday pay (in addition to regular pay) if the
employee is required to work on a holiday.

v

v

» Employers performing work covered by the SCA are required to:

» Provide each employee working on the contract notice of the
SCA payment and fringe benefit requirements for the different
classes of services employees, and

» Post the "Employee Rights on Government Contracts” notice
(including any applicable wage determinations) at the site of
the work in a prominent and accessible place where it may be
easily seen by employees.

» The Department of Labor is the enforcement agency.
-Agency relies on audits for enforcement
-DOL audits may be triggered by complaints or DOL selection
-Often an initial DOL complaint or audit focuses on an alleged FLSA or
FMLA compliance failure
» DOL can and willexpand audits to multiple contractors and/or multiple
locations where an initial audit shows violations that may be systematic or
are found to be willful
» No private cause of action is created by the SCA. However, an employee
or union may file a qui tam action under the False Claims Act.

14



Back wages and benefits
A "hold" on contract payments by the Agency
Contract cancellation and re-procurement costs

vyVvYvy

Personal liability for corporate officials and others who exercise control,
supervision or management of contract performance

v

Debarment for three year term from ALL government contracts unless
showing of unusual circumstances
-Debarment applies to contractors in its capacity as both a prime
confractor and as a subcontractor

» Executive Order 13706- signed by President Barack Obama on September 7,
2015, and requires parties that enter info covered contracts with the Federal
Government to provide covered employees with up to 7 days of paid sick
leave annually, including paid leave allowing for family care.

> Applies to four major categories of contractual agreements:

-procurement contracts for consfruction covered by the Davis-Bacon Act
(DBA);

-service confracts covered by the McNamara-O'Hara Service Confract Act
(SCA):

-concessions confracts, including any concessions contracts excluded from
the SCA by the Department of Labor's regulations at 29 CFR 4.133(b); and

-contracts in connection with Federal property or lands and related to
offering services for Federal employees, their dependents, or the general
public.

Accrual of Paid Sick Leave:
> 1 hour for every 30 hours worked on a covered confract

> Confractors may provide an employee with at least 56 hours of paid sick leave at the beginning
of edch accrual year ratner han dllowing fhe employe fo accrue leave based on hours
worke

> Accrual is calculated, and employees are fo be ied in wrifing of the amount of paid sick
lsave they have available, at the end of each pov period or each month, whichever interval is
shorter

Maximum Accrual, Carryover, Reinstatement, and Payment for Unused Leave

> Can limit the amount of paid sick leave employees may accrue fo 56 hours each year and must
permit employees to camy over accrued, unused paid sick leave from one year o the next.

> Confractors may limit the amount of paid sick leave employees have accrued fo 56 hours at
any point in fime.

> Contractors are required fo reinstate employees’ accrued, unused paid sick leave if the
employees are rehired by the same coniractor within 12 months after a job separafion unless
contractors provide payment to employees for accrued, unused paid sick leave upon
Separaion. Gonfractor are nof reduied 1o pay employees for acrued, unused paid sick leave
at the time of a job separation.

15



Use

> Employees may use paid sick leave for an absence resuling from: (i) physical or mental
illness, injury, or medical condifion of the employee: i) obtaining diagnosis, care, or
preventive care from a health care provider by the employee; (i) caring for the
employee’s child, parent, spouse, domestic pariner, or any other individualrelated by
blood or affinity whose close association with the employee is the equivalent of a family
relationship who has any of the condifions or need for diagnosis, care, or preventive care
described in i or (i); or (iv) domestic violence, sexual assault, or stalking, if the fime
absent from work is for the purposes described in (i) or (i) or o obtain addifional
counseling, seek relocation, seek assistance from a victim services organization, fake
related legal acfion, or assist an individual related to the employee as described in (i) in
engaging in any of these activities. The Final Rule provides definitions of these terms.
Coniractors must allow employees o use paid sick leave in increments as small as one
hour [with a narrow exception for employees whose work makes it physically impossible to
leave or refurn to the job during a shift).
> May only limit the amount of paid sick leave an employee uses at once or per year on
the basis of how much paid sick leave the employee has available

v

Requests fo Use Leave
» Requestlo use paid sickleave may be made orally of in wifing,

> Musibe made of least 7 the needifor the dinother casesas
soon as s pracficable.

> Denialof a request o use paid inwiting, with deniol
> bs of fhree or
In'e(ucﬂon with Other Laws and Paid Time Off (PTO) Policies

> Conlfractor may nof use paid sick leave required by the Order and Final Rule foward the fulfilment of its SCA or
GBA obligafions.

Contracior's opiigations under the Execuive Order and Fingl e have no effect on s obligations fo cormply with
erabiity o act pursuant o, the famiy and Medical Leave Act (FMLA); paid sick leave may be sutiiied

{ihotis may o concurenfy wiih) unpold FMLA eave, ond i noices and cerlications inafsaiify FMLA
e D S e b Smmans o e Fmcl Bl

State orfocol galgick fime laws: conrractors must comply wif balh gny suchiaw: ihot gpples, conjractors may
satisfy _their EO obiigations by providing paid sick fime that also fulfilsthe requirements v local lo
Brovided inat The pald Sk e s GCCIued and may be Used in G manner el mees or exceads allof  ihe.
requirements of fhe EO and Final Rule:

> Confractor's existing PTO policy can fulfil the paid sick leave requirements of the Execufive Order as long as it
provides employees wilh at least Ihe same righis and benefits as the Final Rule require.

» Browning —Ferris Industries of CA Inc. 362 NLRB No.186-in 2015 the NLRB
overturned decades of precedent holding that joint employment status was
based on a showing that 2 enfities exercised direct and immediate joint control
over the essential employment terms of employee. In Browning, the NLRB
expanded the definition to “if they share or co-determine Those matters
governing the essential terms and conditions of employment,” based on an
employer's right of control, which could include indirect control, regardless of
the exercise of actual confrol.

Hybrand Industrial Contractors Ltd. 365 NLRB 156 —in 2017 the NLRB overturned
the Browning -Ferris decision. The ruling provides that the joint employer status
will again require proof that “putative joint employer entities have exercised
jolm control over essenfial employment terms (rather than merely having
‘reserved’ the right to exercise control), the confrol must be ‘direct an
immediate’ (rather than indirect), ond joint-employer status will not result from
control that is ‘limited and routine."

v
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» On September 14, 2018, the NLRB published a proposed rule int eh Federal
Register to establish an updated standard for determining joint employer
status under the NLRA.

» The proposed rule provides * an employer, as defined by Section 2(2) of
the NLRA may be considered a joint employer of a separate employer's
employees only if the two employers share or co-determine the
employees’ essential terms and conditions of employment such as hiring,
firing, discipline, supervision, and direction.

» The proposed rule clarifies that a putative joint employer must “possess
and actually exercise substantial direct and immediate control over the
employees' essential terms and conditions of employment in a manner
thatis not limited and routine.

» The proposed rule will provide clarity for franchisors and companies hiring
contiractors.

> Federal Minimum Wage was established by President Obama by Executive
Order 13658.

» Federal Minimum Wage is the cash wage which must be paid to covered
workers.

» DOL announced 2019 minimum wage for federal contractors willincrease
to $10.60 per hour effective January 1, 2019.

=

‘ e Harbwoaing U

Epic Systems vs. Lewis (May 21, 2018)- Decision by SCOTUS confirms that the Federal
Arbifration Act [FAAJ requires drbitration agreements fo be enforced according fo their
terms, even individual arbifration agreements befween an employer and an employee.

» 2 before the Court- Does an employment arbifration agreement containing a class and
colleciive aciion walver violafe fne National Labor Relafions Act (NLRA) or are fhey
permitted by virtue of the

> In2012, ine NLRB departed from longstanding precedent and uled that the NLRA
effectively nulifies the FAA. The NLRB ruled that requiring individudl arbifration is an
impermissible resfriction on emp\oyees rights under NLRA Section 7- ..o engage in
concerted activities for the purpose of mutual aid or protection...

> Epic vs. Lewis was the consolidation of 3 cases involving employer/employee agreements
requiring bilateral /individual arbifrafion.

> The SCOTUS decision reinforces the FAA and permits employers fo continue fo include
mandatory arbitration clauses, including a mandatory class/collective action waiver, in
employment agreements
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RISICTONS O T SEOF MANGATORY ARBTRATN AGRLEMET: (WA 1)

mecrs ony oney o excoss of§ mifon o,
g o ovime SN e el fen.
scontmer oo o apan 21, 1o tunk pertcmance of s contact o a hhee

{o1 The Controcrr

1) Agess i -

0 gty ot Pr— ’ hat fhe omplyee orindeoendent

(A) Any o e e Vil ofthe v R Ac of 1568 o

{80y ot tmcta e g ot of e st o Prsian, g i bt el o oot e, ke o o

i ke any octon o enfor any ooviion of o assing agresment i on empoyes e Pdependent contoctor fhat mandees fha ihe employee oindspendent
s e

4 Any clim e eVl f o G Rt Act of 1964 ox

5 Ary oottt o ring cut o sl csint o Paxcert, AChx3g Gt an Bty nentnalnfiton of matonal itres,foke meroeenan, or
S SN ST

{2 Cores. by sanaturs of the conr
o T T S, Y e o e e o enen T

ety i To e o B S Gy Semats o hoe
Baoimb ok er s 1550k aennad

> (e pormt ol caae go ol o oect 100 contaciors o e P
> e g o oot i Daterse seguarin
» Federal Legislation on Sexual |

» Federal legislation regarding sexual harassment has focused primarily on

three areas:
1. settlement disclosures,
2. predispute arbitration agreements,
3. tax deduction denial.

While many of these bills are not expected to advance, they will likely serve
as talking points during the upcoming mid-term elections, as eradicating
sexual harassment remains a key issue.

v

v

v

vv

v

51'“”"’ §f<} oY RSAS B AES! ATSMa HRISELIRS S RG Bl LSRRG T8s ™
*See IRC sec. 162 and Sec. 212

jowever, enendez Amendment - Section 13307 of the Tax Cuts and Jobs Act of 2017
{Public dw no. 115-97) - amended ihe Infenal Revenue Code of 1986 for fscal yeor 2018,

ecfion 13307—Denial of Deduction for Subject fo 1 Paid in
Comneciion with Sexual Harassment of Sexual Abuse—dmends seciion 162 of fhe ax code,
which generally allows businesses to deduct certain ordinary and necessary expenses paid or
incurred during the year as part of running the business, by prohibifing fax deductions for any

ayment, including payments pursuant 1o a seffiement’ agreement, fhat involve sexual
harassment o abuse if the payment is subject to a nondisclosure agreement. Similarly.,
deductions for aftomey's fees are prohibited if they relate fo setflements or payments that
include nondisclosure agreements that could prevent fhe disclosure of sexual harassment or
assault.

Povmems related o sexual harassment and sexual abuse now require special freatment

leduction is allowed for any sefflement or payment (or related

fk;m VS ieev))re SR G e P oL, SSRGS BRI S Fghasht is

o S RO Srife dGrcemen
w IRC Section 162

This new rule has not yet been tested in the cours or by the IRS
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Because the lack of definitions in the Act, there is significant
uncertainty regarding:
» Identfifying which claims are related to sexual harassment or abuse

Does including a sexual harassment or abuse claim in the complaint invoke this
rule for all associated payments?

Must such a claim be credible?
» Identifying whether the rule also applies to the plaintiff/complaining party

- The rule seemingly applies fo victims, potentially affecting related but otherwise
deductible payments

» Identifying whether a blanket release which covers sexual harassment and
abuse cldims also invoke this rule

» Identifying what attorneys' fees are affected
- Can fees for drafting unrelated portions of the settiement be deducted?

>

v

System for Award Management (SAM) - FAR Council has issued a final rule
eliminating inconsistency between FAR 4,1102, FAR 52.204-7(b)(1) which
required contractors to be registered and active in SAM before contract
award and FAR 52-204-8 which required contractors to have completed
their certificationin SAM (and therefore be active) at the time of their
offer. Contractors must now be registered and active in SAM at the time
of their offer/bid.

What it means for contractors- SAM s still behind in completing registrations
5o, if a contractor is establishing a new entity or registering for the first time
in order to facilitate a federal contract award , the contractor should
begin its registration as early as possible as it might take up to 60 days for a
registration to become active.

YyVYVvVVvVYvYy

Foreign Military Sales
Trade/Tariffs
De-regulation
Cybersecurity
FCPA/Anti-Corruption

DOJ view on credit for existing
compliance program
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» National Security Presidential
Memorandum issued April 2018

v

Reform of the Conventional Arms
Transfer policy to streamline ability to
sell defense products overseas

v

State Department issued
implementation planin July 2018,
suggesting ITAR modifications will
follow

Octover e

@ NEWS RELEASE

v

Ensure your risk assessment identifies if
any of your operations are considering
business opportunities in this rapidly
expanding market

» “Bright Lights" case inlate 2017

» $400,000 penalty

e Nepartmen
ights USA, Inc.

» Administration announced tariffs on
over 1,000 items from China, and has
publicly considered tariffs on other
products such as EU cars

v

Changes to Free Trade Agreements

v

Anticipate pressure on supply chains
as prices for certain products and raw
materials may fluctuate outside the
bounds traditionally expected
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» Audit the import/export compliance
program for proper training and
recordkeeping practices and rectify
any gaps

Ensure your import/export compliance
program can adapt to add new items
as tariffs are applied

v

v

Check that your third-party or supplier
due diligence program captures
customs/import/export brokers and
subjects them to an enhanced level of
scrutiny

» Environmental Protection Agency
(EPA)

» Relaxing or removing certain standards

» Expediting administrative processes
where the EPA has previously failed to
meet deadiines for processing various
assessments and approval/comment
processes

v

v

v

Once assigned to a group, select a team leader
who will provide a readout

As a group, identify which of the themes and
trends is of most interest/impact to your group

Discuss the following three questions:

» How much has the theme already impacted
your company?

» Have you changed anything about your ethics
and compliance program to address fhe fopic?

» Do you see a possibility that the themes and
frends could impact your company?

v

Are there any aspects of the change that you
could use fo increase awareness of your
program and ensure it is timely and relevant?
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Effective December 31, 2017
Controlled Unclassified Information
("curm)

New regulations will continue to push

forward on tighter, but fortunately
more consistent, expectations

v v

v

» Continuing state-by-state
implementation of data breach
notification legislation— as of May
2018, all 50 states have a requirement

Varies on how notifications must be
made and whether or not state
agencies and credit reporting
agencies must be notified

v

» Detailed requirements on:
» What information can be collected
» Consent from individual

» Providing an individual a copy of the
information that is on file

» Right fo be forgotten
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Ensure increased coordination with
the Information Security team to align:

» Policies and procedures

» Training content and timing

» Awareness activities

» Investigation triage/cooperation

Educate Compliance team to identify
data that appears to be uncontrolled
or outside the control environment

v

v

v

Select a partner
» Select someone you do not know
» Do not select a co-worker!

Follow the instructions of the
presenters

After the activity, break

v

FCPA enforcement similar volume in
2018 as 2017

First French-US combined resolution
SocGen case
» DPA

~300M USD to both US and French
authorities

v

v

Use of Monitorships
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» Updates to anti-corruption legislation
Promote whistleblowing

v

Increase penalties

Increase scope of anti-bribery rules
Funding of anti-corruption enforcers
DPA-like options (e.g. CJIP)

v

Several large 2018 DPA/NPA did not include
monitorships

v

World Bank expansion of firms eligible to
perform monitorships

» Demonstration of compliance program
implementation

» DOJ guidance issued recently

» Remarks by Acting Associate AG in
June 2018

» Discussion of “consistency" in False
Claims Act enforcement

» Cooperation credit
» Compliance Program credit
» No “Piling On"

...to reward companies that “incorporate
[compliance programs] into the corporate culture’...
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Imagine there has been an FCPA or FCA violation.

You have 30 minutes - the company wants evidence to
demonstrate to DOJ that the compliance program is robust.

Name five things from your program that you could quickly
demonstrate to show:

* Your programis incorporated into the company culture
« Your programincludes anti-trust elements
* Your programresponds to regulatory changes

» THANK YOU! » aelia@louisberger.com
» pshannon@kforce.com
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